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OF DONATIONS MORTIS CAUSA. 
ARTICLE I. 


A donatio mortis causa is said to differ 
from a legacy, inasmuch as the latter is 
defined to be a gift Jeft, and the former as 
a gift by the donor in his lifetime. 3 Woodd. 

in. Lect., p. 512, 1, 60; Swinb. p. 1, § 6. 
Justinian (Inst. tit. 7; De Donationibus) 
thus defines a donatio mortis causa :—Mor- 
tis causa donatio est, que propter mortis fil 
suspicionem cum quis ita donat, ut si quid hu- 
manitus ei contigisset, haberet is qui, accepit, 
sin autém supervizisset, is qui donavit, recipe- 
ret; vel si eum donations penituisset, aut 
prior decesserit is, cui donatum sit. 

In some respects a donatio mortis causa 
resembles a legacy. For, firstly, it is am- 
bulatory and incomplete during the donor’s 
life, and, therefore, revocable by him. Bunn 
v. Markham, 2 Marsh 582; 7 Taunt. 224, 
S.C. Secondly, it is subject to the debts 
of the donor on a deficiency of assets. 
Smith. v. Casen, note to Drury v. Smith, 1 
P. Will. 406; 2 Ves. Jun. 434. In other 
respects, however, such a donation differs 
from a legacy, because it does not vest in 
the executor. On this ground courts of 
common law have prohibited an executor 
from proceeding in the ecclesiastical court 
to recover the subject of the gift from the 
donee. Thompson v. Hodgson, 2 Stra. 777 ; 
2Ves. Sen. 439 ; 2 Ves. Jun. 120; 1 P. Will. 
441. And, Thirdly, the donation does not 
regularly fall within an administration, nor 
require any act by the executors to con- 
stitute a title in the donee. Jd..and Rop. 
Leg. by White, ch. 1, §1, p. 3; 3 Woodd. 
Vin. Lect. p. 513, 514, 1, 60. 

There are several requisites to make a 
valid donation causa mortis. Firstly, the 
gift must be made by the donor in peril of 
death (propter mortis suspicionem, are the 
words of Justinian in the passage above 
cited from the Institutes), or during his 
last illness, and to take effect in case only 
the giver die. [ Ut si quid humanitus ei con- 
tigisset haberit 1s qui accepit, sin autem su- 
pervixisset is, qui donavit, reciperet. Inst. it 


21 


supra.| 4 Burns Eccles. Law, 110; Prec. 
Chan. 269; 3 P. Will. 357; 4 Bro. C. C. 
290; 3 Woodd. Vin. Lect. p. 513, 1, 60; 
3 Madd. 185; Edwards v. fst 2 My. & 
Cr. 233. 

In Tite v. Hilbert, 2 Ves. Jun. 111; 4 
Bro. C. C. 286, 8. C., A. having subse- 
quently to his will, sent for M. to his house, 
and observed that he was worth more than 
he thought of, and that his fortune was 
much for one person, and therefore he 
would give away more than he had disposed 
of by his will, desired J. to give him out of 
his desk several bonds and securities, to the 
amount of £3,000 and upwards, which he 
cancelled. He then told M. he would give 
her £200, and desired J. to give him a 
cheque out of the drawer of his desk; which 
he having done, A. immediately filled it up 
and signed, and gave it to M.; A., at the 
same time, gave J. a promissory note for 
£1000. It was held that the gifts of the 
cheque and note could not be supported as 
donations causa mortis. The reasoning of the 
decision was a case of gift inter vivos, and not 
therefore done in contemplation of death. 
The lord chancellor said, “‘ The case itself 
is purely a mistake on the part of the per- 
son meaning to give it, as well as the pa: 
receiving it; for if the note had been pai 
away for a valuable consideration, and the 
money received at the bankers before no- 
tice of the death of the party, or imme- 
diately after, it might have avail; but for 
want of activity in the holder of it, it is 
become of no effect: one must allow one 
feels a disposition to make it effectual; but 
I must resist it, as it would be dangerous 
to decide the point under any particular 
bias. I cannot relieve the plaintiff * *. 
The gift is to take effect immediately, and 
therefore cannot operate as a donatio causa 
mortis: the true ground is, that it must take 
effect in favor of the party surviving ; but 
here is no reference whatsoever to the death 
of the donor.” On this question of the in- 
tention of the giver to make a present gift, 
or a future donatio, to operate in case of his 





death, the case of Edwards v. Jones, 1 My. 
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& Cr. 226, is an important one, as many 
of the cases were there examined and com- 
mented on. The circumstances of that 
case were, that in the year 1819, J. N. W., 
being indebted to M. in the sum of £300, 
gave her a bond for securing that sum with 
interest. In the year 1828, the said sum 
of £300 being still due, together with an 
arrear of interest, amounting to the sum 
of £123 15s., a second bond was given by 
J. N. W. to M. C. for securing the latter 
sum with interest thereon. The whole 
of the two sums of £300 and £123 15s. 
remained due, upon the security of the two 
bonds, at the time of the death of M. C. 
On the 25th of May, 1830, only five days 
before her death, M. C. signed an endorse- 
ment not under seal upon the bond of 1819, 
which purported to be an assignment of 
the bond without consideration to a person 
to whom the bond was at the same time 
delivered. The bond of 1828 was usually 
kept with the bond of 1819. At the time 
at which the endorsement was signed, the 
two bonds were fastened together with a 
pin. Immediately after the endorsement 
had been signed, M. C. delivered, or caused 
to be delivered, both the bonds to E. E., 
the plaintiff in the suit. The bonds re- 
mained in the hands of the plaintiff until 
the filing of the bill. M.C. died on the 
30th of May, 1830, having in 1829 made 
her will in which she did not mention the 
bonds or dispose of the residue of her pro- 
perty, but by which she appointed the de- 
fendant, R. Jones, her executor, who fully 
proved the will. After M. C.’s death, the 
defendant, who had been aware in her life- 
time of the existence of the bonds, suppo- 
sing that they had been lost, prevailed on 
J. N. W., the obligor, to execute a new 
bond for the amount due upon the two old 
bonds, and, at the same time, gave the 
obligor a bond of inderanity against any 
claim which might be made under the old 
bonds. The bill was filed to have it de- 
clared that the defendant was a trustee of 
the two bonds for the plaintiff, and for an 
account of the principal and interest. The 
lord chancellor in delivering judgment said, 
“Jt was argued at the bar that the bonds 
were delivered either by way of donatio 
mortis causa, or as a gift inter vivos; one 
question being, whether on the face of the 
record there was such an allegation as en- 
titled the plaintiff to raise the latter point. 
Now, in order to be a good donatio mortis 


causa, the gift must have been made in con- 
templation of death, and intended to take 
| effect only after the donor’s decease. And 
so the bill treats it, for it alleges that such 
was the intention of the testatrix. If it 
appeared, however, from the circumstances 
| of the transaction, as stated, that the donor 
| really intended to make an immediate and 
| irrevocable gift of the bonds, that would 
destroy the title of the party who claims 
them as a donatio mortis causa; a proposi- 
tion which is distinctly laid down in Tate 
v. Hilbert (supra), where a claim to pro- 
perty on the ground of its having been a 
donatio mortis causa was held to have failed; 
because, upon the facts disclosed, it ap- 
| peared to be a transaction of present gift. 
| Several cases have been cited for the pur- 
| pose of controverting that proposition, and 
|shewing that words of gift might operate 
| by way of donatio mortis causa. Of these 
‘the principal were Gardner v. Parker, 3 
Madd. 184, and Lawson v. Lawson, P. Will. 
441; which cases, however, so far from 
disproving the proposition, actually as- 
sumed it throughout * *. The rule, 
therefore, remains unaffected by any de- 
cisions on the other side; and we have 
now to look at this gift to see whether the 
circumstances which attended it can be 
considered as importing a donatio mortis 
causa. Now, the transaction certainly can- 
not prevail as a donatio mortis causa. In 
the cases referred to, there was no written 
instrument or memorandum—nothing but 
a mere general expression of gift,—and the 
court founded its conclusion upon the cir- 
cumstances with which the gift was at- 
tended. In the present case, however, the 
transaction is in writing, and, therefore, in 
looking for the intention, we are confined 
|to the language in which that intention is 
|expressed. It may be observed, that the 
very fact of the transaction being in wri- 
| ting is a strong circumstance against the 
| presumption of the gift being intended to 
| operate as a donatio mortis causa. Here is 
‘an instrument purporting to be a regular 
|assignment, exactly in the same form as 
where the purpose is absolutely and at 
once to pass the whole interest in the sub- 
ject matter. A party making a donatio 
mortis causa does not part with the whole 
interest, save only in a certain event; and 
it is of the essence of such a gift that it 
shall not otherwise take effect. A donatio 
mortis causa leaves the whole title in the 
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donor, unless the event occurs which is to 
divest him. Here, however, there is an 
actual assignment, by which the donor, 
Mrs. C., transfers all her right, title, and 
interest, in the subject of her niece; and 
that is really the whole evidence of the 
transaction; for the testimony of several 
persons who were present proves that it 
was intended as a gift. Independently of all 
the other circumstances, therefore, and in- 
dependently of the grounds taken by the 
vice chancellor in his judgment, I consider 
the language of the assignment sufficient 
to prevent this transaction from being con- 
sidered as a good donatio mortis causa. 
There is not very precise evidence as to 
the time when these bonds got into the 
possession of the plaintiff. There is also a 
defect of evidence to show that at the time 
at which the transaction took place, Mrs. 
©. was in such a state of illness, or expect- 
ation of death, as would warrant the sup- 
position that the gift was made in contem- 
plation of that event. These considerations, 
however, do not appear to be very material, 
because I consider the language of the 
assignment itself to exclude the possibility 
of treating this as a donatio mortis causa.” 





PRACTICAL POINTS 
SEPARATE ESTATE. 


WuenreE a woman has property settled to 
her separate use, she may bind that prop- 
erty without distinctly stating her intention 
so to do, and this by bond, bill, promissory 
note, or other obligation. Coppin v. Gray, 
1Y¥.&C.N.C., 205; Bulpin v. Clark, 17 
Ves., 365; Field v. Sowle, 4 Russ., 112; 
Murray v. Barlee, 4 Sim., 82 and 3 Myl. & 
C., 209; Owens v. Dickenson, 1 Cr. & Ph., 
48. Story on Eq. And where separate per- 
sonal property is left toa married woman by 
will, and no trustees are interposed, a court 
of equity will not order such property in a 
suit of the wife by her next friend, to be paid 
to the husband, but will order it to be ear- 
ried to the wife’s separate account, with lib- 
erty to her to appoint it. See Owen v. Lys, 
1 Tam. Where also a married woman, 
having separate estate, but not knowing per- 
fectly the nature of her interest, executes 
an instrument by which she plainly shews 
an intention to bind the interest which be- 
longs to her, then, though she may make a 
mistake as to the extent of the estate vested 





in her, the law will say that such estate as 
she may have, shall be bound by her own 
act. Per Lord Langdale, M. R., 4 Bea., 
323. But where she enters into no bond, 
contract, covenant, or obligation, and in no 
way contracts to do any act on her part, 
where the instrument which she executes 
does not purport to bind or to pass anything 
whatever that belongs to her, and where it 
must consequently be left to mere inference, 
whether she intended to affect her estate in 
any manner or way whatever, the case is 
entirely different, either from the case, 
where she executes a bond, promissory 
note or other instrument, or where she 
enters into a covenant or obligation, by 
which she, being a married woman, can be 
considered as binding her separate property. 
Where, therefore, a married woman pos- 
sessing separate estate, joined her husband 
in an annuity deed, purporting to secure 
the annuity on her separate estate, and the 
husband alone covenanted, and the wife en- 
tered into no obligation, and there appeared 
no agreement on her part to charge her 
separate estate. Lord Langdale held that 
her separate estate was not bound by the 
deed. Tullett v. Armstrong, 4 Bea. 319. 


ASSIGNMENT FOR THE BENEFIT OF 
CREDITORS. 


DEED——CONSTRUCTION. 


By a deed executed by A. he conveyed 
and assigned his property for the benefit of 
his creditors. ‘The operative part of the 
deed was in these words: “ All and sundry 
seperiorities, lands and heritages, debts heri- 
table and moveable, and whole goods, gear, 
sums of money, and effects ; and in gene- 
ral my whole means and estate, heritable 
and moveable, of whatever nature or deno- 
mination, or wherever situated, presently 
belonging to me.” The House of Lords 
(on appeal) decided that these words did 
not pass the profits of a public office at that 
time filled by the grantor. It was also de- 
cided in the same case that the profits of a 
public office cannot be assigned for the be- 
nefit of creditors. Hill v. Paul, 8 Clark & 
F. 295. 


VENDOR AND PURCHASER. 
PRODUCTION OF LESSOR’S TITLE. 


There was formerly considerable doubt 
whether on an assignment of a lease, the 
assignor was bound to produce the original 








160 THE NEW YORK LEGAL OBSERVER. 





Practical Points.—Evidence. 


In Chancery.—Kitchen v. Lee. 





Tessor’s title. In George v. Pritchard, R. 
& M. 219, Abbott, C. J., (afterward Lord 
Tenterden, ) held, in an action by the ven- 
dee against the vendor of a lease for the 
deposit, that the vendor is not bound to pro- 
duce his lessor’s title, without an express 
stipulation for that purpose, and he consid- 
ered the cases in equity as deciding merely 
that a vendor on a bill for a specific per- 
formance, could not compel a purchaser to 
take a lease without shewing the lessor’s 
title. The cases in equity, however, did 
not warrant this opinion. See White v. 
Foljambe, 11 Ves. 339; Deverall v. Bolton, 
18 Ves. 505; and Fildes v. Hooker, 2 
Meriv. 424; and Purvis v. Rayen, 9 Pri. 
488, in which Richards, C. B., after great 
consideration, and evidently after consulta- 
tion with Lord Eldon, C., held, that the 
purchaser of the residue of a term for years, 
from a vendor in possession, had a right to 
call for the lessor’s title. And subsequent- 
ly in Sontee v. Drake, 5 B. & Ald. 992, 2 
N. & M. 40, Lord Denman, C. J., and the 
Court of Queen’s Bench held, that in every 
contract for the sale of an existing lease, 
there is an implied undertaking by the ven- 
dor, (if the contrary be not expressed,) to 
make out the lessor’s title to demise, and 
without shewing such title, the vendor 
cannot maintain an action at law against a 


purchaser for refusing to complete the | 


purchase. 
said his lordship, ‘‘ that unless there be a 
stipulation to the contrary, there is in every 
contract for the sale of a lease, an implied 
understanding to make out the lessor’s title 
to demise as that of the vendor to the lease 
itself, which implied undertaking is avail- 
able at law as well as in equity, and we 
cannot adopt the distinction acted on in 


George v. Pritchard.” ‘The point has still | 
more recently come before the court of| 


common pleas, when Tindal, C. J., on the 
last case here cited, said: “I think it is 
impossible to get over so distinct an au- 
thority as that; it lays it down broadly, 
that in every contract for the sale of a lease- 
hold, there is, in the absence of an express 
stipulation to the contrary, an implied un- 
dertaking on the vendor’s part to make out 
the lessor’s title to demise.” In the same 
case it was also held—the purchaser’s so- 
licitor having written to the vendor’s solici- 
tor, that unless certain proofs of title were 
adduced, the purchase must go off—that 
this did not preclude the purchaser from 


“We come to the conclusion,” | 


|maintaining an action for the expenses he 
had been put to in investigating the title. 
Hall v. Betty, 5 Scott 508. 





CRIM CON. 
EVIDENCE. 


The following points of evidence appear 
to be important: In an action for crim con, 
it was proved that the marriage had been 
solemnized strictly according to the rites of 
the church of England ; but was not solem- 
nized according to the custom of the coun- 
try in which it took place. The parties it 
seems lived as husband and wife for two 
years afterwards. The court of exchequer 
ruled, that, for the purposes of the jury’s 
| verdict, this must be considered a mar- 

riage infact. It appeared in the same case, 
| that the writ was dated December 11, 1840; 
that there had been suspicious circumstan= 
ces touching the conduct of the plaintiff’s 
wife, and of the defendant before that time, 
and they had both left the country about 
June, 1840. It was not shewn that they 
had left this country (England) together. 
In August, 1841, the parties lived in open 
adultery in England. The judge directed 
the jury, that they must dismiss from their 
minds everything which might have occur- 
red after the date of the writ, that is, in and 
after August, 1841, and they must infer 
the adultery, or repudiate it, by what hap- 








‘pened before the 11th December, 1840. 
| Catherwood v. Caslon, 1 Car. & M. 231. 


| 


IN CHANCERY. 


Before the Hon. REUBEN H. WALWORTH, 
Chancellor of the State of New York 











|Josepn Kircnen vy. Curistopner E. Leer, 
et al.— 24th May, 1844. 


COPARTNERSHIP——PRIVILEGES AND LIABILI- 
TIES OF INFANTS. 


A. and B. entered into copartnership as merchants, 
and during the continuance thereof, purchased 
goeds upon credit. Shortly afterwards B. retired 
therefrom and gave up the goods of the firm to 
A. upon condition that A. should pay the copart- 
nership debts and indemnify B. against the pay- 
ment thereof. Previous to B.’s retiring from the 
firm, A. represented to him that he was of age. 
Subsequently to the dissolution of the copartner- 
ship, A. assigned to C. the partnership property, 
and refused to pay the debts of the firm. Toa 
bill filed by B. against A. and C., A. pleaded 
that at the time of making the agreement to pay 
the partnership debts he was an infant. 

Held, That if A. elected to rescind the agreement 
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made upon B.’s retiring from the copartnership, 
B. might insist that the partnership effects should 
be applied in payment of the debts, as if the part- 
nership had not been dissolved, unless it ap- 
peared that such goods had been sold to a bona 
fide purchaser without notice. 


Tus was an appeal by the defendant, 
Lee, from adecretal order of the vice chan- 
cellor of the first circuit, overruling the ap- | 
pellant’s plea. In February, 1841, the com- 
plainant and the defendant, Lee, entered 
into a copartnership in the mercantile busi- 
ness in New York, and during the continu- 
ance of such copartnership, contracted debts 


the dissolution of the copartnership. 





by the purchase of goods upon credit. In 
September, of the same year, the complai- 
nant retired from the business, and left Lee 
to carry it on alone, and relinquished to him 
the goods of the firm, amounting to about 
$4500, upon condition that Lee should pay, 
or procure to be paid, the debts then due 
from the firm, and indemnify the complai- 
nant against the same. ‘The bill stated 
that, previous to the complainant’s retiring 
from the firm, the defendant, Lee, repre. | 
sented to him that he was twenty-one years 
of age; but that, subsequent to the dissolu- 
tion, he had refused to pay the debts of the 
firm, on the ground that he was an infant 
and not legally liable to pay the debts, and 
had sworn to the truth of a plea of infancy, 
in a suit at law brought against him by 
some of the creditors. ‘The bill also set up 
a pretended sale of the goods by Lee, to the 
defendant, Price, subsequently to the disso- 





lution of the copartnership; but without 
consideration, and with a full knowledge on | 
the part of the defendant, Price, that the | 
debts of the copartnership remained un- 
paid; and that the sale to him was fraudu- 
lent as against the complainant. The bill 
prayed for an injunction and receiver of the 
goods which formerly belonged to the co- 
partnership, and that the same might be 
applied to the payment of the copartnership 
debts; or for such other relief as might be 
proper upon the case made. 

To this bill the defendant, Lee, pleaded, 
that at the time of making the agreement to 
pay the copartnership debts, as stated in 
the bill, he was an infant within the age of | 
twenty-one years, of which the complainant 
had notice. 


J. M. Martin, for the appellant. 
A. P. Man, for the respondent. 





Tur Cuancettor.—The plea in this 
case is founded upon the supposition, that 
the complainant is not entitled to any relief 
whatever, if the complainant, Lee, as an 
infant was not bound by his contract to pay 
the debts of the copartnership. It does not 
follow, however, that the complainant is 
without remedy in this court, even if Lee 
is not legally bound by his agreement upon 
The 
contract was one which he might affirm or 
repudiate at his election. But he cannot 
be permitted to retain all the copartnership 
effects, and at the same time refuse to per- 
form the condition upon which the com- 


'plainant’s interest in the effects of the firm 


was to become. the property of the defen- 
dant, Lee. If the defendant, Lee, there- 
fore, elects to rescind the agreement made 
upon the retiring of the complainant from 
the business, the latter has a right to insist 
that his interest in the copartnership effects 
shall be applied to the payment of the 
debts, in the same manner as if the disso- 
lution had not taken place; unless such 
goods had actually gone into the hands of a 
bona fide purchaser, who had actually paid 
for them before he had any notice what- 
ever, of the complainant’s rights. 

The rule of law on the subject is, that 
an infant cannot be permitted to retain the 
property purchased by him, and at the same 
time repudiate the contract upon which he 
received it. Lynde v. Budd, 2 Pai. 191. 
Deazon v. Boyd, 1 Dana Rep. 45. Che- 
shire v. Barrett, 4 M’Cord’s Law Rep. 241. 
If the goods in this case had belonged to 
the complainant exclusively at the time of 
the agreement, and the infant had repudia- 
ted his agreement, when he became of age, 
trover or replevin would have been the 
proper remedy for the goods, if they re- 
mained unchanged. Badger v. Phinney, 
15 Mass. Rep. 359. But this being co- 
partnership property previous to the agree- 
ment, the only remedy of the complainant 
was in this court. And this plea of infancy 
is not a full defence to the case made by 
the bill. It was properly overruled, there- 
fore, with costs. But as it is possible, that 
the defendant, Lee, had not done any act 
to affirm the contract made with the com- 
plainant upon the dissolution of the copart- 
nership since he became of age, he must 
be permitted in his answer to set up the 
defence of infancy, so far as to protect him 
from any personal liability, arising out of 
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the agreement mentioned in the bill, except 
such as may result from his repudiation of 
the agreement. This, if it had been asked 
for, would have been granted of course, by 
the vice chancellor, or the plea would have 
been permitted to stand for an answer, if 
the defendant had requested it; though that 
would not have been as beneficial for him, 
as it would have deprived him of the power 
of setting up any matter of defence. 

The order appealed from must be affirm- 
ed with costs, but without prejudice to the 
right of the defendant to set up the defence 
of infancy in his answer, as above suggest- 
ed, so far as it can avail him. And the 
proceedings are remitted to the vice chan: 
cellor. 


Joun Spencer v. Wittr1am Spencer, et al. 


CONSTRUCTION OF THE WORDS, ** SHALL MAR- 


RY AND HAVE A FAMILY,” IN A DEED. 


Where there was a direction in a trust deed to pay 
to A. $700 annually during his life, and $1200 
in case he should ‘* marry and have a family,” 
and it appeared that A. married in 1841, aan oh 
the time of the application to the court, was a 
housekeeper, but had never had any children by 
his wife, who was then living with him. 

HE p, that A. was only entitled to $700 a year. 

Such an expression in a deed, unless there is some- 
thing to give a different construction, means to 
get married, and to have a child, or children, or 
descendants, as the issue of such marriage. 


Tus was an application by petition for 
direction to the trustee of his estate, who 
had been appointed in this suit, to pay to 
the petitioner at the rate of $1200 per an- 
num out of the trust estate from the time 
of his marriage. The principal question 
was upon the construction of the words, 
“ shall marry and have a family,” as used in 
the trust deed, which deed directed the trus- 
tee to pay to the petitioner $700 annually 
during his life, and $1200 in case he should 
marry and have a family. The petitioner 
married in 1841 and was a housekeeper, 
but had never had any children by his wife, 
who was still living with him. 

S. Stevens, for the petitioner. 


Tue CuHancettor.—The petitioner is 
only entitled to $700 a year; unless there 
is something in the context to give a differ- | 
ent construction to such an expression in a 
deed, it means to get married and to have 
a child or children, or descendants as the 
issue of such marriage. 





Petition dismissed. 





AntHony FRANKLIN v. Ann Van Cort, et al. 


REFERENCE—MASTER’S REPORT AS TO SUR- 
PLUS MONEYS—WHAT IT SHOULD CONTAIN. 


Where an application was made by A. and B. for 
the payment of a sum, reported by the master to 
be due to them upon a judgment against the mort- 
gagor, who claimed to have the first lien upon 
the surplus moneys brought into court upon the 
sale of mortgaged premises, and it appeared by 
the master’s report, that C., a defendant in the 
suit, had appeared and filed a claim, and that D., 
another defendant, had appeared by his guardian, 
ad litem; and the master’s report did not shew 
that the guardian ad litem of the infant defen- 
dant, or the solicitor of C., had been summoned 
to attend upon the reference, nor whether they 
did or not attend, nor the amount of the surplus 
moneys, or who was entitled to the residue be- 
yond the amount due upon the judgment of A. 
and B. It was referred back to the master to re- 
view his report, and correct it, so as to embrace 
these matters. 

Where the order of reference directs the master, not 
only to inquire and report as to the amount due 
to the party obtaining the order of reference ; 
but also as to the lien of any other person upon 
the surplus moneys, the master should ascertain 
the whole amount of such surplus moneys by the 
certificate of the register, and if the incumbrance 
of the party, obtaining the reference, and enti- 
tled to priority, is not large enough to exhaust 
the whole surplus moneys, he should ascertain 
who is entitled to such surplus, so that upon the 
coming in of the report, an order may be made 
to dispose of the whole surplus fund. 


Tuts was an application by G. and W. 


Hastings, for the payment of $133, reported 
as due to them upon a judgment against the 


mortgagor which was the first lien upon the 
' 


surplus moneys brought into court upon the 
sale of mortgaged premises. It appeared 
hy the report of the master, that Ann Van 
Cott, one of the defendants, had appeared 
and filed a claim to the surplus moneys, 
and that another of the defendants in the 
suit, had appeared, by his guardian ad 
litem. But the master’s report did not shew 
that the guardian ad litem of the infant 
defendant, or the solicitor of Mrs. Van 
Cott, had been summoned to attend upon 
the reference ; or whether they did or not 
attend before him. Nor did the report state 
the amount of the surplus moneys, or who 
was entitled to the residue beyond the 
amount due upon the judgment of the ap- 
plicants. 
O. L. Barbour, for applicant. 


Tue Cuancettor.—The master’s re- 
port is defective in form, as it does not show 
that Mrs. Van Cott, who appeared and filed 
her claim, or the guardian ad litem of the 
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infant defendant, attended before him on | due of the surplus beyond the amount due to 
the reference, or that evidence was produ- the applicants, upon their judgment. But 
ced to the master, that they had been duly if any persons other than these judgment 
summoned to attend. Both were entitled | creditors appear, or have appeared upon the 
to notice of the proceedings before the mas- | reference so as to entitle them to file excep. 
ter. And in the case of Hubbert v. Me- | tions to the report, the report must be con- 
Kay (3 Paige’s Rep. 652) this court decided | firmed by the entry of the order nisi, and a 
that in such a case the master’s report ‘certificate of the fact, that such order has 
should state that evidence was produced to become absolute, must be produced before 
him, that the parties entitled to notice, had an order to pay the amount reported due to 
been duly summoned where they did not | these applicants can be obtained. 
actually appear before the master upon the Order accordingly. 
reference. Where such parties do appear, 
that fact should be stated in the report. And 
in such case, if they do not consent to the | Before the Hon. LEWIS H. SANDFORD, Assis- 
report as made, the report must be filed and tant Vice Chancellor of the First Circuit. 
the usual order entered to confirm it, before | J,con Cram v. ABranAM Mitcuett, et al. 
an application can be made to the court, for} —=wWoy. 7 and 8, 1843—Jan. 27, 1844. 
the payment of the money in conformity to| 
such report. | FRAUDULENT ASSIGNMENT—SELECTION OF 
The report is also defective in substance,| ASSIGNEES— PURCHASE BY AGENT OF 
if the amount of the surplus money exceeds | PROPERTY IN HIS CHARGE, &C. 


ene due aA on Ket om wr e hese | . A. M., an insolvent merchant in New York, 
claimants. The order of reference directs “* made a general assignment of all his property, 
the master not only to inquire and report) giving preferences to L. A., residing in Philadel- 
as to the amount due to the party obtaining| phia, and J. H. and H. H. residing in New York. 


= F | The property assigned, and nearly all the credi- 
the order of reference, but also as to the | iene dague: ih Movaiie “é iter fade.. i. Aen 


lien of = other person upon the surplus | J. H. were brothers-in-law of M. H. H. was 
moneys. ‘The master, therefore, should as-| the son of J. H. The three assignees were the 
certain the whole amount of such surplus _ first preferred creditors. L. A. in consequence 


e + . | of his distant residence, made N. his agent in 
moneys by the certificate of the register Or! New Veoh, So feck ates Tan eda. 


otherwise, and if the incumbrance of the} was blind. H. H. was illiterate, could write 
party obtaining the reference, and entitled only his name, and could not read writing except 
to priority is not large enough to exhaust the |_ with difficulty. It was hedd, upon these circum- 


whole surplus moneys the master must go stances, that the assignment was made with the 
. intent to defraud creditors. 


farther, and ascertain who is entitled to the | Pye jaw tolerates voluntary assignments giving 
residue of such surplus; so that upon the! preferences, and permits the insolvent debtor to 
coming in of the report, an order may be| select his own assignees; but it requires that 


made to dispose of the whole surplus fund. they shall be competent, and of sufficient char- 
acter and pecuniary responsibility, to insure the 


Prima facie the mortgagor, or those who | execution of the trust, for the benefit of those in- 
are stated in the bill to be his heirs or de. | terested. And where the debtor selects for as- 
visees or grantees, if he is dead, or has sold signees, three relatives, of whom one is incapaci- 


‘ios 7 tated by his residence, one by blindness, and the 
the property, are entitled to the surplus. third by his want of education, from executing 


And if nobody attends before the master, to) the assignment, it is evidence of an intent on 
produce evidence of a better right, and there | the part of the assignor to keep the control of the 
is no evidence before him, that the person| property in his own hands, or to appropriate it 


: : : arted wi is in.| for his own use and benefit. 
prima facie entitled bas parted w ith: his in | 2. The household furniture of the assignor was left 


terest, the master should report that the | in his possession for eleven months, without 
residue of such surplus belongs to the mort-| sufficient explanation ; held, that this was also 
gagor or the persons prima facie entit'ed. | evidence of fraud. ; 
This case must therefore be referred | 3- The agent of L. A., one of the assignees, and a 
back to the master to review his r eport, and preferred creditor, was active in getting up a sale 
: i ’ of certain leaseholds which were assigned, and 
correct it so as to show upon the face there- became the purchaser of the same at a very inad- 
of, that the person entitled to be summoned! equate price. Held, that if he were ignorant of 


to attend the reference, either attended or | the fraud in the assignment, he was nevertheless 
| nota bona fide purchaser ; because as the agent 


had due notice by summons to attend ; _ of L. A. a creditor, and in a measure the agent 
also by showing who is entitled to the resi-! of the assignees, he had a duty to perform in 
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regard to the property sold, which was inconsis- 
tent with his becoming the purchaser. And his 
purchase was set aside, together with the assign- 
ment, as fraudulent against the creditors of the 
assignor. 


Tis was a creditor’s bill, founded on a 
judgment at law against Abraham Mitchell, 
on which an execution had been returned 
unsatisfied. L. Allen, J. Hart, and H. 
Hart, were made parties as the assignees 
of Mitchell, he having made a general as- 
signment to them for the benefit of his 
creditors, on the 25th of May, 1841. 

The bill charged that the assignment 
was made with the intent to hinder, delay 
and defraud the creditors of Mitchell. It 
also charged that J. B. Nones, one of the 
defendants, had become the purchaser of 
certain chattels real, which were a part of 
the property assigned; with notice of the 
fraud, and under circumstances which 
equity would not sanction. And the bill 
prayed that the assignment, and the sale to 
Nones, might be declared fraudulent and 
void as against the complainants ; and that 
the property assigned might be applied to 
the payment of their debt and costs. 

The material facts upon which the case 
turned, are stated in the opinion of the 
court. 


J. S. Bosworth, for the complainant. 
S. B. H. Judah, for the defendant. 


Tue Assistant Vice CHANCELLOR.— 
The general assignment executed by Mit- 
chell to Louis Allen, Joseph Hart, and 
Henry Hart, is alleged to be fraudulent 
against the creditors of Mitchell; and two 
leading features in the case are principally 
relied upon, as furnishing evidence of the 
fraudulent intent of the assignor. 

One is the selection of the assignees, 
their situation, and character. The other 
is the management of the assigned property. 

ist. The assignment makes Allen the first 
preferred creditor; Joseph Hart the sec- 
ond; and Henry Hart the third. The 
amount of their debts is not stated. Allen 
and Joseph Hart were the brothers-in-law 
of Mitchell. Henry Hart is the son of 
Joseph. Allen was a merchant, residing 
in Philadelphia. He constituted the de- 
fendant, Nones, his attorney to look after 
his individual interests under the assign- 
ment. 
of the other assignees, gave to Mr. Nones 





ment of the estate. Joseph Hart was blind, 
and had been blind for many years. He 
is proved to be a man of sound judgment, 
and capable of advising in the disposition 
of the property. But he was so far seclud- 
ed, that, when the subpoena to answer was 
served in this suit, his son Henry refused 
to suffer access to him, on the ground that 
he was blind and not permitted to be seen. 
Henry Hart is very illiterate. He can 
write no more than his name, and it is left 
in doubt whether he can read. When the 
subpoena to answer was served on him, he 
handed it to a clerk to see what it was. 
By his silence in his answer, he admits the 
truth of the charge, that he is incompetent 
to make up an account of the estate, and to 
keep the accounts. (Rule 17.) He is shown 
to be an active man, and in other respects, 
competent to take charge of business. 

The law in this state tolerates voluntary 
assignments, made by insolvent debtors, 
giving preferences to their confidential or 
favorite creditors. It also permits the debtor 
to select the assignee who is to execute 
the trust, without the consent of his credi- 
tors, and even without consulting a single 
creditor. Learned judges throughout the 
union have combatted, and then deprecated 
the sanction of such assignments. And it 
was with much doubt and difficulty, that en- 
tire latitude in the selection of the trustee 
was finally conceded to the assignee. 

The case of Bard v. Smith, 4 Dallas R. 
76, in the court of errors and appeals of 
Pennsylvania, well illustrates the progress 
of this concession. Smith, J., in delivering 
his opinion against the validity of the as- 
signment in that case, says, “ No debtor 
has a right to make his own trustees, and 
the very attempt would under some circum- 
stances, be considered as an act of bank- 
ruptcy. In a conflict between the debtor 
and his creditors, the trustees would gene. 
rally prefer his interest,” &c. And Brack- 
enridge, J., gives as one of his reasons for 
holding the deed of trust void, “that the 
trustees were appointed by the grantor 
himself.” Rush, J., says he cannot con- 
ceive anything more dangerous than to 
sanction by a judicial determination, a deed 
by which a man plunged in debt, suddenly 
and secretly, without the knowledge of a 
single creditor, conveys to trustees of' his 


This power, and the incompetency own nomination, an immense property, on 
| . 
| such terms, and in such manner as he has 


a preponderating influence in the manage- | chosen to prescribe. 
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The force of Judge Smith’s reasoning on 
this point in Bard v. Smith, is exemplified 
in the disposition of the assets under the 
assignment in question, as will presently 
appear. . 

When the law was established, that the 
failing debtor might select his own as- 
signees, it did not concede to him the right 
to vest his estate in improper or unworthy 
persons. 

It reasonably required of him, that his 
assignees should be men qualified, and 
competent to discharge the duties of the 
trust which they were to assume, and of 
sufficient character and pecuniary ability, 
to afford the assurance that the trust would 
be honorably and faithfully administered. 


In Reed v. Emery, 8 Page’s R. 417, the 
chancellor decided that an assignment to 
an assignee, who was known to be insol- 
vent, was prima facie evidence of an intent 
to defraud the creditors of the assignor. 
If an assignment were made to an infant, 
or to a married woman, it would strike the 
mind at once, as an abuse of the privilege 
accorded to debtors, and as indicative of a 
design to defraud. So if a failing debtor, 
whose property was all situated in this city, 
and whose principal creditors resided here ; 
should make an assignment to three mer- 
chants residing in Boston, and who, al- 
though creditors of the assignor, could noi 
give their personal -attention to the man- 
agement of the trust, without some satisfac- 
tory explanation, it would be apparent that 
the assignor had created a necessity for a 
substitution in the conduct of the estate, 
which would be likely either to give him 
the control of the assets, or to afford him 
opportunity to retain and appropriate them 
to his own use. 


In the case before me, the only assignee 
who appears to have been competent to act 
as such, was precluded by his distant resi- 
dence, from taking any active part in the 
execution of the trust. The property was 
here; here it was to be collected, sold, 
converted into money, and applied to the 
debts. Here the accounts were to be kept. 
Allen lived in Philadelphia. So conscious 
was he of the impossibility of his acting 
efficiently in the matter, that he delegated 
the care of his own interests to Nones. If 
he would take that course for his own pro- 
tection, it needs no argument to convince 
me, that the same course was necessary for 








the protection of the fund for the benefit of 
others. 


It cannot be pretended that either Joseph 
or Henry Hart separately, or that both of 
them together, could have properly managed 
the assignment. Joseph Hart could do 
nothing. ‘True he could give advice on a 
case stated to him; but practically it would 
be of no moment, because founded upon 
the representations of others, as to qualities, 
circumstances, &c., which he was not capa- 
ble of knowing or ascertaining. Better 
advice could be had at will, of competent 
men who could both see and know. 


As to Henry Hart, one of the earliest 
duties of an assignee, is to ascertain the 
extent and particulars of the assigned prop- 
erty. In this case, there was no inventory 
annexed to the assignment. His first busi- 
ness as assignee, was to make or cause to 
be made, an exact inventory of the assets. 
Again, a primary duty of every trustee, is 
to keep an account of his trust. How 
could this Assignee, who could not keep 
accounts, who could not write except his 
name, and probably could not read writing, 
make an inventory, or know that an inven- 
tory or account made by others, was correct 
or true. In these particulars, Joseph Hart 
could not aid Henry. Both combined, fall 
short of making one competent assignee. 
Then take the three assignees together. 
Situated as they were, they were not ali 
equal to one proper and capable trustee. 
Allen’s capacity in Philadelphia, would not 
remedy or supply the incapacity of the 
Harts here. And the result is, that unless 
Allen were to change his residence, which 
was not contemplated, the assignment was 
to vest the estate in three persons, who, 
when all their qualities were combined to- 
gether, could not carry on the trust, and 
could not discharge the offices which the 
law exacts from a single competent trustee. 


The effect of such an assignment as this, 
was manifestly to throw the management 
of the property into the hands of irrespon- 
sible agents, or to keep it within the con- 
trol and disposition of the assignor. And 
the selection of the near relations of the 
debtor, placing them all before other credi- 
tors in the schedule of preferred debts, 
demonstrates that the latter was the motive 
of the act. 


{ cannot resist the conclusion upon the 
circumstances, that the assignment was 
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intended to hinder and delay or defraud 
creditors. 

2nd. Entertaining this view of the first 
point, it is not necessary to dwell upon the 
subject of the disposition of the trust estate. 
It certainly corroborates the inference of 
fraud. The household furniture was suf- 
fered to remain in Mitchell’s possession 
without change, for nearly a year after the 
assignment. ‘The excuse for this, is the 
claim set up by Warner, by virtue of the 
mortgage, executed by Mitchell the same 
day that the assignment was made, but 
prior to the execution of the latter. 

If, as the assignees contend, the mort- 
gage was fraudulent, the case is not relieved. 
It was a contemporaneous act of the as- 
signor, and tends to show that the assign- 
ment was fraudulent also. Nor does it ap- 
pear that the assignees made an effort to 
obtain the possession of the goods till the 
end of the year; nor that they could not 
have taken them as well in May, 1841, as 
in April, 1842. 

The sale of the leaseholds to Mr. Nones, 
was a striking instance of the consequences 
of permitting the assignor to select his 
trustee, as well as the selection of such 
trustees as those named in this assignment. 
Without imputing fraud to him in the pur- 
chases, such a result indicates improper 
action in the assignment which led to it. 


3rd, The remaining question in this cause 
relates to the sale and transfer of those 
leaseholds to Nones. 

Without stopping to inquire whether, 
under the circumstances, Nones was char- 
geable with notice of the fraud in the as- 
signment, there is a well settled and valu- 
able principle of equity which will not per- 
mit this transfer to stand. No person can 
become the purchaser of an interest in 
property, where he has a duty to perform 
which is inconsistent with the character of 
a purchaser. 


Greenland v. King, 5 Lond. Jur. Rep. 18, 
before Chancellor Cottenham; Tanner v. 
Elworthy, 4 Beav. R. 487; Van Epps v. 
Van Epps, 9 Pai. R. 237; Toney v. Bank 
of Orleans, 9 id. 663. 

In this case, Mr. Nones was the agent 
of the principal assignee in his capacity as 
the first and largest preferred creditor. He 
was active in getting up and conducting the 
sale, and he became the purchaser at a very 
inadequate price. It cannot be disguised 








that he was in this transaction at least, the 
agent of the assignees. 

I speak now of instituting and carrying 
out the sale of the leaseholds. His duty in 
reference to Allen asa creditor, and more 
especially in reference to the assignees and 
creditors at large, was to make the lease. 
holds produce as much as possible. His 
interest as a purchaser, was to bid off the 
property at the lowest possible price. 

It is no answer to the argument to say 
that the suit is adverse to the assignment 
itself, and that those claiming under the 
assignment do not complain. 

It being shown that the assignment was 
fraudulent, Nones can only be protected in 
his title derived under it, by establishing 
that he is a bona fide purchaser; and the 
circumstances of his purchase, to which I 
have adverted, prove that he cannot be re- 
garded as such in this court. 

There must be a decree declaring the 
assignment of Mitchell to be fraudulent and 
void as against the complainant. And that 
the sale and transfer of the leaseholds to 
Nones, were invalid against him. And if 
necessary to the payment of the complai- 
nant’s debts andcosts. Nones must trans- 
fer to the receiver, and account for his pur- 
chase to that extent. 

In other respects there will be the usual 
decree. 

The same decree will be entered in the 
case of Isaac 'T. Storm and others, against 
Abraham Mitchell and his surviving assi- 
gnees, except that as Nones is not a party, 
there will be no direction in regard to the 
leaseholds. 





SUPERIOR COURT. 
NEW HAMPSHIRE, 








SUPERIOR COURT OF JUDICATURE, 
ROCKINGHAM. 





Before the Honorable Chief Justice PARKER. ~ 
Kirrrepce v. Emerson.—July Term, 1844. 


In alleging an attachment of property, in a replica- 
tion to a plea of discharge in bankruptcy, it is 
not necessary to set forth the delivery of the sum- 
mons ; and if it be alleged that a summons was 
delivered, on a day before the writ was sued out, 
it may be rejected as repugnant, and surplusage. 

The delivery of the summons, in the service of a 
writ of attachment, is not a part of the attach- 
ment itself, which is to be made before the sum- 
mons is delivered. The delivery of the sum- 
mons is necessary to complete the service of the 
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writ, and to require the defendant to answer to 
the action. 

Defects in the service of the writ are cured by a 
general appearance and a plea to the merits. 

The court 1s bound to give such judgment as ap- 
pears upon the whole record to be proper, with- 
out regard to any imperfection in the prayer of 
judgment. ; 

The doctrine of Kittredge v. Warren, decided on 
the last circuit, re-examined, and affirmed. That 
doctrine is that— 

** An attachment of property on mesne process, bona 
fide made, before any act of bankruptcy, or peti- 
tion by the debtor, is a lien or security upon 
property, valid by the laws of this state; and 
within the proviso of the second section of the 
bankrupt act of August 19, 1541. 

‘* The attachment being saved by the proviso, the 
means of making it effectual are also saved ; and 
the certificate of the discharge of the bankrupt 
cannot, when pleaded, operate as an absolute bar 
to the further maintenance of the action. If so 
pleaded, the plaintiff may reply the existence of 
the attachment; in which case a special judg- 
ment will be entered, and execution issued 
against the property attached.” 

The judgment of a court, in one of the United States, 
having jurisdiction of the cause and of the par- 
ties. is binding and conclusive upon parties and 
privies in every other court in the United States, 
until it is regularly reversed by some court hav- 
ing jurisdiction for that purpose. 

But the judgment or order of a court having no ju- 
risdiction of the subject matter, is entirely void. 
The courts of the United States cannot lawfully 
treat as nullities the judgments of the courts of 
the several states, rendered in suits where the 
latter have jurisdiction of the cause and the par- 
ties, even if they are founded upon an erro- 
neous construction of the bankrupt act, or any 
other statute of the United States. The remedy, 
for the correction of the error, is by writ of error 

in the supreme court of the United States. 

The jurisdiction of the district courts of the United 
States, to issue injunctions to stay proceedings 
in suits pending in the courts of the several states 
because the defendants have filed petitions in 
bankruptcy, may be inquired into 1n the state 
courts ; and if it is found that the district court 
has acted without authority, the injunction may 
be disregarded, or the parties be enjoined from 
attempting to enforce it. 

The courts of the United States, and the judges of 
those courts, are restrained by general laws from 
issuing injunctions to stay proceedings in any 
court of a state. 

Whether the district courts of the United States 
have authority, in any case under the bankrupt 
act, to issue an injunction to stay proceedings in 
a state court, guere. It seems they have not. 

However this may be, no such authority exists to 
stay proceedings after the bankrupt has obtained 
and pleaded his discharge, in bar of the action 
against him. 

The circuit or district courts of the United States, 
sitting in bankruptcy, have no authority to stop 
the execution of the final process of the courts of 
the several states, or to interfere with the pro- 
ceeds of a sale of property on the execution. 

Where cases are pending in the courts of this state, 
in which an attachment of property was bona 





fide made upon the writ, before any act of bank- 
ruptcy by the defendant, and the defendant has 
obtained and pleaded his discharge in bankrupt- 
cy, the assignee, and all claimants of the proper- 
ty attached, may be enjoined from attempting to 
procure any process, from any court which is not 
acting under the authority of this state, with a 
view to prevent the entry of judgments in such 
suits, or to prevent the execution of the final pro- 
cess issued upon the judgments when obtained ; 
and also from applying for, or attempting to exe- 
cute, any summary process, order or decree, of any 
court, with the view and purpose of taking from 
the creditors or their attorneys the fruits of such 
judgments as they may obtain, on account of any 
supposed want of right in the court to render 
those judgments, or any supposed invalidity of 
such judgments, so long.as they shall remain in 
full force and unreversed. And all persons 
may also be enjoined and prohibited from mak- 
ing any application, or instituting any proceed- 
ings, founded on any supposed breach of an 
injunction or order issued by any tribunal not 
acting under the authority of this state, by rea- 
son of any proceedings in the courts of this state 
arising after the bankrupt has pleaded his dis- 
charge. 


AssuMPsIT, upon an account annexed to 
the writ. 


At the court of common pleas, February 
term, 1843, the defendant pleaded in bar of 
the further maintenance of the action, that 
on the 26th day of April, 1842, he resided 
in, and was a citizen of this state—that he 
was owing debts which he was unable to 
pay, and on that day, by petition, applied to 
the district court of the United States for the 
district of New Hampshire, for the benefit 
of the act of congress of the United States, 
entited ‘an act to establish a uniform sys- 
tem of bankruptcy throughout the United 
States”—that he was, on the 22d of June, 
1842, by a decree of said court, duly decla- 
red a bankrupt—that on the 24th of said 
June he filed his petition, praying that he 
might be decreed to have a full discharge 
from his debts provable under his bankrupt- 
cy, and a certificate thereof granted to him 
—and that on the 16th of November, 1842, 
and since the last continuance of this action, 
a full discharge from all his debts was de- 
creed and allowed by said district court, and 
a certificate thereof, under the seal of said 
court, was duly granted to him accordingly. 
The plea set forth the proceedings in bank- 
ruptcy, at large, and averred that the seve- 
ral causes of action in the declaration men- 
tioned, accrued to the plaintiff before the 
defendant filed his first petition, and were 
provable under said act of congress. Where- 
fore the defendant prayed jugement, &c. 
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To this plea the plaintiff replied, at the 
August term, 1843, that he ought not to 
be precluded from maintaining his action, 
because that in and by the plaintiff’s writ, 
in the action aforesaid, called a writ of at- 
tachment, and sued out in due form of law 
on the 29th of March, 1842, the sheriff of 
any county in this state, or his deputy, was 
commanded, among other things, to attach 
the goods or estate of the defendant, to the 
value of three hundred dollars—that on the 
same day, he delivered his writ to a deputy 
sheriff for said county of Rockingham, to be 
by him duly executed, who on the 30th of 
the same March, by virtue thereof, attached 
all the right, title and interest of the defend- 
ant in certain real estate bounded, &c., and 
left an attested copy of the writ and of his 
return with the town clerk, and on the fifth 
day of March, 1842, left a summons in the 
action at the last and usual place of abode 
of the defendant, &c., all which it was al- 
leged fully appeared by the return of said 
deputy upon the writ. The replication 
then averred, that at the time of the attach- 
ment the defendant was seized and possess- 
ed of certain rights in the premises of great 
value, to wit., of the value of three hundred 
dollars, &c.—that the plaintiff, by virtue of 
the attachment aforesaid, acquired, and still 
has, and ought to have, a lien upon the 
premises so attached, and the rights of the 
defendant therein at the time of the attach- 
ment, within the meaning and intent of the 
said act of congress; and that the plaintiff is 
not divested or deprived of said lien by any- 
thing alleged in the plea, but is entitled to 
prosecute this action to final judgment and 
execution, for the purpose of effecting a levy 
upon the rights of the defendant attached as 
aforesaid. Wherefore he prayed judgment 
for his damages, &c. 


To this replication the defendant demur- 
red specially, assigning for causes, that the 
plaintiff had not set forth the value of the de- 
fendant’s interest in each parcel of the es- 
tate alleged to have been attached on the 
plaintiff’s writ; and that the prayer of judg- 
ment in the replication is for the full amount 
of damages sustained by the plaintiff by rea- 
son of the non-performance of the promises 
set forth in the declaration, and is not lim- 
ited to the amount of the value of the defen- 
dant’s interest in the estate attached on the 
plaintiff’s writ. 


The questions arising in these pleadings 





were saved, and transferred to this court for 
decision. 


H. F. French, for defendant, contended 
that the replication was bad in substance, 
because it had not set out a valid attachment 
and service of the writ. The date of leav- 
ing the summons for the defendant’s appear- 
ance is alleged in the replication to have 
been on the jifth of March, 1842, which is 
several days before the action was com- 
menced. It appears, therefore, on the face 
of the plea that the service is bad. 

He argued also that the replication was 
defective in form, in praying a general judg- 
ment; when it should have been limited to 
the value of the property attached. 


Porter, (with whom was Pillsbury,) for 
the plaintiff, remarked that previous to the 
decision of Kittredge v. Warren, at the last 
term in Grafton, he had made some prepara- 
tion to sustain the replication in this case, 
upon its merits; and since the decision of 
the case Ex parte Bellows § Peck, in the 
circuit court of the United States, lately pub- 
lished, he had made some notes respecting 
that case. At the request of the court he 
furnished his brief, an abstract from which 
follows, excepting portions of the argument 
the matter of which was fully considered in 
Kittredge v. Warren. 

It is not necessary, he contended, to set 
forth, the value of the several parcels of the 
estate attached. If set forth, the value thus 
alleged could have no effect upon the pro- 
ceedings. All the plaintiff asks is, that he 
may have satisfaction of the judgment he 
may recover, out of the estate attached, if 
there is enough of it. If there should be 
any surplus, it will go into the general mass 
of the defendant’s property, and his other 
creditors will have the benefit of it. If 
there should be a deficit, the plaintiff must 
bear the loss, 

The replication is properly concluded by 
a prayer of judgment for the damages sus- 
tained. ‘This is an affirmation of the de- 
mand in the writ, and is the proper follow- 
ing up and sustaining the grounds of the ac- 
tion, always necessary to a good replication. 

What we have always supposed ourselves 
entitled to, is judgment for our whole debt, 
and execution therefor, to be levied only 
upon the property attached. 6 Law Re- 
porter 301, Ex parte Rowell. 

In 2 Chitty’s Pl. 596 (N. Y. Ed. of 
1809), is the form of a replication to a plea 
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of the insolvent debtor’s act, and judgment 
thereon. ‘The replication admits the facts 
stated in the plea, and then the plaintiff 
prays judgment, and his damages by him 
sustained on occasion of the non-perform- 
ance of the said promises and undertakings 
in the said declaration mentioned, to be ad- 
judged by him, according to the form of the 
statute in such case made and provided. 
And then follows the judgment of the court, 
in this form— Whereupon it is considered 
by the court here, that the said A. B. (the 
pif.) ought to recover his damages on occa- 
sion of the non-performance of the said sev- 
eral promises and undertakings against the 
said C. D. (the deft.) to be levied, not on 
the person of the said C. D., but on his 
lands, goods and chattels, according to the 
form of the statute in such case made and 
provided,” and then the court proceed to 
award a writ of inquiry of damages. 

The replication furnishes all the facts 
necessary to the rendition of the proper 
judgment, as the issuing of the proper exe- 
cution, and concludes with a prayer of judg- 
ment for damages, &c. The &c. may well 
be considered as including a prayer for all 
else that may properly constitute a part of 
the judgment, according to the facts dis- 
closed in the replication. This would be 
in strict analogy to the mode of replying to 
a plea of plene administravit, and praying 
judgment of assets quando acciderint. 2 
Chitty’s Pl. 612. 

Having disposed of the several questions 
presented by the special demurrer, we come 
now to the main question. Does an at- 
tachment of real estate, on mesne process, 
create a lien upon the estate attached, in 
favor of the party attaching, according to 
the laws of New Hampshire ? 

The plaintiff had a valid subsisting at- 
tachment upon the defendant’s real estate, 
at the commencement of his proceedings in 
bankruptcy. Has he in any way forfeited 
or lost the benefit of his attachment? 

In the case of John S. Foster, 5 Law 
Reporter 55, it is contended that the saving 
clause in the second section of the bankrupt 
act is to be considered as carved out of the 
enacting clause, and as saving only things 
ejusdem generis with the enacting clause. 
But if the liens, mortgages, and other se- 
curities, mentioned in the proviso, are to 
be considered as carved out of the matters 
of, contract mentioned in the enacting clause, 
it would seem to follow that the enacting 





clause, and saving provisions of the section 
might become destructive of each other. 
It cannot be correct to say that the saving 
clause takes back anything contained in the 
enacting clause, and in that sense is carved 
out of it. 

The bankrupt act was never intended to 
sweep everything into its vortex. By the 


' first section, certain debtors are excluded 


from its benefits; and by the second sec- 
tion certain interests or rights are protected 
against its operation. 

The rights of married women and mi- 
nors are protected against the act, and 
every part of it, by the proviso in the sec- 
tion. Will it be argued that married wo- 
men and minors are protected only in mat- 
ters ejusdem generis with those specified in 
the enacting clause ? 

The proviso in the second section might 
have constituted a separate section, or have 
been appended to some other section, with- 
out marring the structure of the act. 

In the case of Foster it is supposed that 
the general policy and object of the act, to 
effect a distribution pro rata of the debtor’s 
assets among his creditors, furnishes an 
argument of much weight against the sup- 
position that an attachment on mesne pro- 
cess is a lien within the meaning of the 
proviso in the second section. 

As reference is had in the second section 
to the fifth section, they must, undoubtedly, 
so far as they relate to each other, be con- 
strued together. The main feature and 
object of the fifth section is to provide for 
and secure the distribution pro rata of the 
debtor’s effects among his creditors proving 
their debts, and to bar any suit at Jaw or 
in equity in favor of such creditors for such 
debts. That is to say, a creditor having 
his debt secured by any lien, mortgage or 
other security valid by the laws of the state, 
coming in and proving his debt under the 
bankruptcy, thereby loses his right of ac- 
tion and forfeits his lien. It amounts to 
only this, that a creditor voluntarily sharing 
the benefits of the bankruptcy shall not be 
exempt from its evils. 

But especial reliance appears to be placed 
upon the provision in the fourth section, 
that the bankrupt’s discharge and certificate, 
when duly granted, shall, in all courts of 
justice, be deemed a full and complete dis- 
charge of all debts, contracts and other 
engagements of such bankrupt which are 
provable under the act; and shall and may 
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be pleaded as a full and complete bar to|the plaintiff’s obtaining judgment in his 


all suits, &c. 


We repeat again the princi- | favor in the suit.” 


It is respectfully sub. 


ple already adverted to, that the several | mitted that all this may be conceded, with- 


parts of the act are to be construed and 
expounded in reference to each other, so as 


tected, and to afford every remedy intended 
to be given. 

It may be laid down as an axiom, that 
whenever a right is given, or preserved, the 
remedy appropriate to obtain and protect 
the right is also given. 

The saving in the second section em- 
braces different sorts of lien; and to main- 
tain his rights therein the creditor must 
resort to ditlerent kinds of action. In case 
of mortgage of real estate, one kind of ac- 
tion would be proper; in case of pledge of 
personal property, another kind would be 
resorted to; and in case of attachment by 
mesne process, still another, which must, 
of necessity, lie in the following up of the 
action to its final conclusion. 

It has also been said, that the liens re- 
ferred to in the second section are only such 
as arise from contract. If this is so, it is 
marvellous that congress had not used lan. 
guage better fitted to their meaning. 

In the recent case of Bellows §- Peck, 
before the circuit court of the United States 
for the district of New Hampshire, the doc- 
trine laid down in the case of John S. Fos- 
ter is reasserted and adhered to, in oppo- 
sition to the doctrine established by the 
superior court of New Hampshire, in the 
case Kittredge v. Warren, since the decision 
in the case of Foster. It seems necessary, 
therefore, in discussing the case at bar, that 
the positions taken, and the reasoning em- 
ployed, in the case of Bellows and Peck 
should not pass entirely without notice. It 
is affirmed in the opinion of the court in 
that case, 7 Law Reporter 123, that an at- 
tachment on mesne process is not a lien in 
the sense of the common law. Admitting 
this to be so, how does it affect the matter 
in dispute, if the decision in the Matter of 
Cook, 5 Law Reporter 443, is correct, 
where it is held that the proceedings in 
bankruptcy, after judgment, can have no 
effect whatever upon that judgment, or upon 
the property attached in the suit. But the 


opinion proceeds to state, that “ assuming 
it” (an attachment on mesne process,) “ to 
be a lien, it is a contingent conditional lien, 
connected with mesne process, and only 
dependent for its value and efficacy upon 








|out danger to the doctriné we are attempt. 
|ing to maintain. 
to protect every right intended to be pro- | 


Is it the less on this 
account a lien or security, fastened upon 


|the property attached, to secure satisfaction 


of such judgment as the plaintiff may re. 
cover; and while the suit is in progress 
toward judgment, is it not as much a vested 
right in the plaintiff as it is afterward? It 
may not be technically a right in re, or ad 
rem, still it is a right, or lien, or security, 
valid by the laws of the state, and upheld 
by the mere pendency of the suit; a right 
whereof the plaintiff cannot be devested, 
except by his own consent, so long as the 
suit continues. 

But conceding that an attachment is a 
lien, the opinion still holds that it is not 
such a lien as is contemplated to be saved, 
or falls under the proviso in the second sec- 
tion. The saving clause reaches, in terms, 
all liens, mortgages, and other securities 
valid by the laws of the respective states. 
The language is broad enough certainly, 
one would think, and in terms sufficiently 
apt and appropriate, to cover attachments 
on mesne process, wherever they are known 
and recognized as liens, or securities, valid 
by the laws of the state. 

But it is urged that the known policy and 
object of the bankrupt act, to effect a distri- 
bution of the bankrupt’s assets among his 
creditors, is to have weight to justify the 
conclusion that an attachment on mesne 
process is not a lien within the meaning of 
the saving clause of the second section. It 
is not perceived by what allowed and ap- 
proved rule of construction the language of 
the enacting clauses of the act should enjoy 
a most enlarged and liberal construction, 
and the saving clauses be held to a con- 
struction the most narrow and stringent. 
Both classes of provisions belong equally to 
the act, and equally demonstrate its policy 
and object, and demand to be expounded 
and applied by one and the same rule. 

In the case before referred to, it is fur- 
ther insisted that “it is clear by the bank- 
rupt act of 1841, ch. 9, § 4, this” (the debt 
sued for) “ was a debt of the bankrupt pro- 
vable under the bankruptcy; and equally 
clear that, if so proved, then the certificate 
of discharge operated to discharge the 
debt.” May it not be justly replied, that 
the conclusion is much too broad for the 
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premises? ‘There is a wide distinction be- 
tween a debt provable, and_a debt proved, 
under the bankruptcy. There is a large 
class of debts, such as debts secured by 
mortgage, pledge, &c., and the various 
fiduciary debts, which may, if the creditors 
elect, be proved under the bankruptcy ; 
and, if so proved, (not provable,) then the 
certificate of discharge is a good bar. 

It has been further objected, that, no 
“judgment can be rendered against any 
person, in a personal suit, for a debt which 
has been discharged.” Now this objection 
assumes as true what is all along denied, 
namely, that the debt is, by the proceedings 
in bankruptcy, absolutely, and to all intents, 
discharged. It has too much the appear- 
ance of petitio principii to be regarded as 
concluding the argument. Against this as- 
sumption we maintain that the attachment 
upholds and sustains the debt, so far as that 
is necessary to the upholding of the attach- 
ment or mortgage. ‘They mutually lean 
upon, and support, each other. Ifthe debt 
is in fact discharged by the proceedings in 
bankruptcy, as fully and perfectly as it 
would be by a release obtained pendente 
lite, then undoubtedly such discharge would 
be an effectual bar to any suit for the debt; 
but whether or not the debt is so discharged, 
is the material matter in dispute. 

The position taken that a suit in perso- 
nam, for a debt secured by mortgage, would 
be barred by the defendant’s certificate and 
discharge in bankruptcy, need not be con- 
troverted. Such a suit is clearly not ne- 
cessary or appropriate to save the right; 
whereas, in case of attachment on mesne 
process, if the suit is not followed up to 
judgment, the security is lost; and if any 
provision in the bankrupt act saves and 
preserves the right, the proper and only 
remedy must also be saved. 

The ground has also been taken, that the 
right of the mortgagee to mortgaged proper- 
ty may survive, and be in force after the 
debt has been extinguished. This may 
have been so held in some cases, in very 
early times, but in what instance would it 
be so adjudged at the present day? It has 
long since been the doctrine, if not always, 
that the debt is the principal, to which the 
mortgage is a mere incident, and the de- 
struction of the principal is fatal to the inci- 
dent, it not being capable of a separate and 
independent existence. ‘Take, for example, 
the favorite illustration of a release of the 





debt, obtained pending a suit to recover 
possession of mortgaged property. Is there 
the smallest doubt that such a discharge, if 
pleaded puis darrein continuance, would put 
an end to the suit, and forever release the 
mortgaged property from the incumbrance ? 
Again, take the case of a creditor who 
comes in and proves his debt, secured by 
mortgage, under the bankruptcy. Is not 
the debt, the debtor having obtained his dis- 
charge, forever extinguished, and does not 
the mortgage thereby become equally life- 
less 1 

It is freely admitted that attachments on 
mesne process and mortgages are dissimi- 
lar in many important particulars. They 
are alike, however, in this—being both sub- 
ject to be defeated, or made void, on condi- 
tion subsequent. And there is still another 
particular in which they often bear a strik- 
ing resemblance. ‘Take, for instance, mort- 
gages to indemnify, in which the uncertainty 
as to the amount for which they may finally 
hold, as well as whether they will eventually 
hold for anything, is certainly as great as it 
possibly can be in cases of attachment on 
mesne process. 

It has been said that the proceedings in a 
suit on a mortgage “do not compel the 
bankrupt to pay the debt for which the mort- 
gage was given, but simply foreclose his 
right to redeem, unless he shall voluntarily 
pay the debt. It acts, therefore, not at all 
in personam, but solely in rem.” Is not the 
same thing equally true, in substance and 
effect, though not in technical philology, of 
a suit in which property has been attached 
on mesne process, and plea of the defen- 
dant’s discharge in bankruptcy pleaded, 
with a reply setting forth the attachment ; 
the suit being subsequently followed up, and 
carried to final judgment, with no other ob- 
ject or result than to foreclose the right of 
the defendant to have restoration, without 
payment of the debt, of the property at- 
tached? 

It has been admitted and decided in the 
circuit court of the United States for the 
district of Massachusetts, in the Matter of 
Cook, 5 Law Rep. 443, that the lien by at- 
tachment on mesne process is made perfect 
by the judgment, without any new seizure of 
the property attached, notwithstanding pro- 
ceedings in bankruptcy intervene between 
the time of the judgment and levy. Yet it 
is not, and cannot, be pretended that any 
right of property in re, or ad rem, vests in 
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the plaintiff in consequence of the judgment. | fore the summons is served. 5 N. H. Rep. 


He still stands upon his lien, yet remaining 
conditional, and depending upon a levy 
within thirty days from the judgment; as 
well as upon the judgment not being other- 
wise satisfied. The plaintiff’s right to a 
judgment in his favor, and the amount, are 
thereby made certain; but his right to hold 
every particle of the property attached is in 
no way increased or diminished, or in any 
way at all affected, as we can perceive. 
He cannot assert, nor indeed can the at- 
taching officer assert, any new right, or 
remedy, touching the property attached. 
How then can it be said that the attach- 
ment subsequent to the judgment is a lien, 
within the meaning of the bankrupt act, 
and that prior to the judgment it is not so? 
The distinction is not found in any express 
provision of the bankrupt act, nor in any 
enactment of the state legislature; and it 
is believed it cannot be found in any here- 
tofore known and recognized principle, as- 
serting or admitting any change produced 
by the judgment in the nature or character 
of the attachment. 

There is in the replication a mistake in 
stating that the summons was delivered 
upon the fifth day of March, instead of the 
fifth day of April. If this should be found 
at all material, we shall ask leave to amend, 
according to the truth of the case. 

Parker, C. J.—T wo exceptions to the 
replication have been taken by the defen- 
dant’s counsel, but both must be overruled. 

The allegation of the delivery of the sum- 
mons on the fifth day of March, before the 
suit was instituted, is repugnant to the other 
matter of the replication; but it is imma- 
terial, and may be rejected as surplusage. 
The defendant has entered a general ap- 
pearance to the action, and has pleaded to 
the merits. If there was any irregularity 
in the service of the summons, he should 
have taken advantage of it in abatement, 
or on a motion to quash the writ. As he 
did neither, he waived all objection of that 
character. After a plea to the merits, he 
cannot plead in abatement that he was not 
duly summoned to appear, nor could he at 
this stage of the proceedings move to quash 
the writ for such a reason. 5 Burr. 2611, 
Rice v. Shute; 3 Pick. R. 595, Ripley v. 
Warren; 21 Pick. R. 535, Carlisle v. Wes- 
ton; 1 Metealf’s R. 511, and cases cited. 

The delivery of the summons is not a 
part of the attachment, which is made be- 





275, Pemigewasset Bank v. Burnham; 7 
N. H. Rep. 399, 427, Kittredge v. Bellows ; 
24 Pick. R. 12, Wilder v. Holden. An at- 
tachment of goods may be perfect, so that 
neither the debtor or another officer can in- 
terfere with them, notwithstanding no sum- 
mons has yet been delivered. But the de- 
livery of the summons is necessary to com. 
plete the service of the writ, and to require 
the defendant to answer to the action. As 
no exception can now be taken to the ser. 
vice, the attachment seems to be valid, even 
if no summons was served on the defendant. 
“The attachment of property,” (says Mr. 
Justice Collamer,) “is one thing, the notice 
to the party is another. They are different 
commands, and the officer has distinct du- 
ties to perform for these purposes. The 
circumstance that both commands are, in 
this state, contained in the same process, 
does not alter the case. If the officer take 
personal property, and return that he has 
so done, or attach real estate and leave a 
copy with the town clerk, he has made an 
attachment, and the court has jurisdiction 
of the party. If the return also shows no- 
tice, it is well; but if his return shows the 
officer has not done what the law requires 
he should do, for that purpose, it is merely 
cause of abatement.” 11 Verm. R. 648, 
Gilman v. Thompson. 

As to the other objection.—The replica- 
tion alleges that the plaintiff is entitled to 
prosecute the action to final judgment and 
execution, for the purpose of effecting a levy 
upon the rights of the defendant, attached 
in the suit, and thereby perfecting his title 
thereto. This shows the right he sets up; 
and if there was any imperfection in the 
prayer of judgment, it would be the duty of 
the court to give such judgment as appeared 
from the whole record to be proper, without 
any regard to such imperfection. 4 East. 
R. 502, 509, LeBret v. Papillon, and cases 
cited. aA 

Our opinion upon the general effect of 
this replication, as an answer to the defen- 
dant’s plea, was expressed upon the last 
circuit, in the case Aittredge v. Warren. 

The conclusions to which we came in 
that case were not hastily adopted. The 
subject matters involved in it had been 
brought to our notice, incidentally, from 
time to time, after the passage of the bank- 
rupt act, by decisions elsewhere upon the 
construction of the last proviso in the second 
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section of the act; and after the case itself 
was presented for our consideration, we had 
sufficient time for deliberation before the 
decision was pronounced. 

So far as the mere matter of authority 
was concerned, the adverse decisions, which 
had been made in Massachusetts and Ver- 
mont, could render us but little aid, if they 
did not actually operate to embarrass and 
perplex us. On the one hand the learned 
judge of the first judicial circuit of the 
United States, in the case Ex parte Foster, 
had held that a creditor who had made an 
attachment under the laws of Massachu- 
setts, before any petition or act of bank- 
ruptcy of his debtor, ought, after such pe- 
tition, to be restrained, by injunction, from 
prosecuting his action to judgment, for the 
purpose of availing himself of his attach. 
ment, because it would be against the policy 
of the bankrupt act to permit him to gain a 
preference in that way over the other credi- 
tors. And he had, in the same case, indi- 
cated an opinion that an attachment under 
the laws of Massachusetts was not a lien 
or security upon property, within the saving 
of the bankrupt act; and that, even if it 
was within the proviso and saving, yet, as 
it was an inchoate and contingent security, 
the creditor should not be permitted by a 
race of diligence to perfect it, but should be 
restrained until the bankrupt could procure 
and plead his certificate, which would de- 
feat the suit, and with it the security. This 
decision, it was understood, had governed 
the action of the learned judges in the 
Massachusetts and New Hampshire dis- 
tricts, who, so far as we were advised, had 
not promulgated their own opinions on the 
subject. 

On the other hand, we had before us the 
opinions of the learned judge in the district 
of Vermont, holding attachments under the 
laws of that state, made before a petition or 
act of bankruptcy, to be liens within the 
saving of the act, upon which the creditor 
was entitled to proceed to judgment, for the 
purpose of availing himself of his security. 
And in this opinion the late learned and la- 
mented judge of the second judicial circuit 
of the United States had fuily concurred. 
Another decision of the district judge there, 
held, what seemed to be but a fair and 
legitimate consequence of the first, that the 
certificate, when obtained and pleaded, was 
not a bar to the further prosecution of the 
suit. 

22 . 





The attachment laws of Vermont, so far 
as the saving clause of the bankrupt act 
was involved in the matter, were understood 
to be substantially like those of Massachu- 
setts, and both of them like those of this 
state. 

The decisions in Massachusetts and Ver- 
mont were, therefore, directly opposed and 
in conflict. On a similar state of the local 
law, and a similar state of facts, the bank. 
rupt law, in its practical operation, had 
been one thing in Vermont, and another 
thing in Massachusetts, by reason of this 
conflict of decisions ; and it was clear that 
the cases in the two districts could not 
stand together as correct expositions of the 


-law, however conclusive they might be, in 


their respective districts, in point of fact. 

Subsequent decisions, in the circuit court 
of Massachusetts, were certainly regarded 
by many as establishing material qualifica- 
tions of the general views expressed in Ex 
parte Foster, if not as surrendering some 
of the doctrines there stated. It is not of 
much importance how this'may be. If the 
decisions in the first circuit can all be re- 
conciled with each other—and they seem 
to have received a general confirmation—it 
will not essentially vary the state of the 
case. 

If such a thing as weight of authority can 
be predicated upon these decisions in the 
courts of the United States, there is cer- 
tainly no disrespect to the learned judge 
who presides in the first judicial circuit, in 
saying that such weight is adverse to the 
opinion expressed by him in £2 parte Fos- 
ter, as that opinion stands alone, and in op- 
position to the opinions of the circuit and 
district judges sitting in Vermont, whose 
long judicial administration, in the tribu- 
nals of New York, Vermont, and the Uni- 
ted States, has acquired for them a judicial 
character which does not need the aid of 
our humble commendation. 

It was not upon weight of authority, how- 
ever, that we relied, in forming our opin- 
ions in Kittredge v. Warren. Pursuing the 
chain of reasoning which our own limited 
experience and studies suggested to us, we 
drew our conclusions from that course of 
reasoning. 

We found that attachments had been de- 
nominated “liens” in the laws of the state ; 
in the opinions of this court, and of the su- 
preme courts of Massachusetts, Maine and 
Connecticut ; in the laws of Vermont, and 
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in the opinions of the supreme court of that 
state ; and by Mr. Justice Story in his trea- 
tise on Bailments. ‘There seemed, there- 
fore, to be some evidence of the propriety 
of such a designation. See also 13 Peters’ 
R. 151, Wallace v. McConnell; 1 Kent’s 
Com. 397, note, and auth. passim. 

But without relying upon that, it appeared 
to us incontrovertible that they constituted 
a “security upon property,” valid by the 
laws of the state—that they were, there- 
fore, within the express saving of the last 
proviso of the second section of the bank- 
rupt act—and that they were quite as much 
within the reason of the saving as liens or 
securities by judgment, which were admit- 
ted on all hands to be saved. We thought 
that one part of the aet was not to be con- 
strued as destroying, or authorizing the 
debtor to destroy, what another part of the 
act expressly saved to the creditor; and 
that the certificate could not, therefore, if 
pleaded, be admitted as an absolute bar to 
the action, if the plaintiff replied the exis- 
tence of an attachment before any act of 
bankruptcy. 

These conclusions were, undoubtedly, 
not entirely in coincidence with the posi- 
tions taken in Ex parte Foster; but we 
sedulously endeavored to express them with 
all due courtesy and respect, and upon a 
review of our opinion, (which was immedi- 
ately printed, for use in the circuit court by 
parties having matters there pending,) we 
are unable to discover any failure in that 
particular. While we greatly regretted 
this difference of opinion, it was no small 
gratification to us that we could fortify our 
conclusions by the opinions of others so 
highly distinguished. The case Lx parte 
Tebbets seemed, moreover, to be a very 
strong authority in support of our conclu- 
sion, that the certificate was not a bar to 
the action, provided the attachment con- 


stituted a security within the saving of the | 


act. If to a plea in bar, founded on the 
certificate of discharge, the plaintiff might 
reply that the debt was a fiduciary debt, 
and so not within the operation of the act, 
we certainly did not discover why he could 
not well reply any other matter showing a 
right exempted from its operation, and 
which could be, and to be effectual must 
be, enforced by the action. And it was 


perfectly apparent to us that the forms of 
proceeding interposed no obstacle whatever 
to a special judgment, which would enable 


the creditor to avail himself of the security 
which the act saved to him, while at the 
same time it provided for the security of the 
debtor, and gave to the certificate of dis. 
charge all the operation which the act in- 
tended. It was on this ground we held 
that the debt was not discharged so far as 
its existence was necessary to uphold and 
sustain the security, but subsisted to that 
extent, and for that purpose, as if the bank. 
ruptcy had never taken place. 

Upon the promulgation of that decision, 
the true course for parties having cases in- 
volved within the principle of it, and desi- 
rous of having the matter farther tested, 
was, as it seems to us, extremely clear; 
and that was, with all convenient speed to 
put some case in a train for obtaining the 
opinion of the supreme court of the United 
| States. 

If no power existed in that court to re- 
vise the decisions of the circuit and district 
courts in bankruptcy, no objection was per- 
ceived to its jurisdiction over the decisions 
of this court, involving the construction of 
a statute of the United States, even if that 
statute was the bankrupt act. The opinion 
in Kittredge v. Warren refers to this ulti- 
mate resort. 

Several cases, in which Bellows and 
Peck were defendants, and in which the 
defendants had pleaded their discharge in 
bankruptcy, and the plaintiffs had replied 
the existence of an attachment, came under 
my notice shortly after in the common 
pleas; and I strongly recommended to the 
parties to carry one of them to the supreme 
court with all practicable expedition, and 
in the mean time to continue all the other 
suits, to await the event. 

But the defendants in those cases, or their 
assignee, preferring to rely upon what was 
probably deemed a more assured course, 
rejoined that an order had been made in 
the district court, upon the sheriff, to deliver 
up the property to the assignee; and_ it 
seems that they, or the assignee, resisted a 
petition, filed by the sheriff and his deputy, 
| in that court, for a revocation of the order, 
whereupon the district judge adjourned two 
questions into the circuit court for the first 
circuit—One, whether an attachment of 
property, under mesne process, bona fide 
made, before a petition filed in bankruptcy 
by the debtor, is a lien or security valid by 
the laws of this state, and thus within the 
proviso of the second section of the bank- 
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rupt act—and the other, whether any, and 
what relief, should be granted to the officers 
who asked for the revocation of the order. 

It was undoubtedly rather to be desired 
than expected, that the reasoning in Kit- 
tredge v. Warren should have been satis- 
factory and convincing to the mind of the 
learned judge of the first circuit; and it 
would have been quite agreeable to us, had 
the courts of the United States, aware of 
the difference of opinion which existed be- 
tween us, seen fit to leave the parties to 
seek a final adjudication, binding upon all 
of us, through the ordinary course of a writ 
of error. But this was a matter for their 
consideration, and we can only regret that 
a different course has been adopted. The 
learned judge, upon taking up the questions 
for decision, professing to consider the 
points involved in the first question, so far 
as his judgment was concerned, as fully 
discussed, and fully decided, declared his 
intention not to discuss them in any manner 
whatsoever. The opinion before us, how- 
ever, (“In the Matter of Bellows § Peck,” 
7 Law Rep. 119,) seems not to be confined 
entirely to the second; and the remarks 
there made, upon Kittredge v. Warren, in- 
duce us to review the opinion we expressed 
in that case. 

We shall make no comment upon the 
general tone of the opinion in Ex parte 
Bellows § Peck, nor shall we complain, 
that in expressing a dissent from our opin- 
ion, which the learned judge thought it ex- 
pedient to make emphatic, and charac- 
terized as one which he manifested “ toto 
animo,” he should have seen fit to pass in 
entire silence the learned opinions in Ver- 
mont, which, if they did not produce the 
result in Aittredge v. Warren, as a matter 
of authority, certainly sustained it with 
great force and cogency of reasoning. The 
case before him did not perhaps require 
any consideration of decisions elsewhere. 
But we have some reason to animadvert 
upon the fact, that his published decision, 
unintentionally without doubt, seems to at- 
tribute to us_ opinions which we neither 
formed -nor expressed. 

“The whole error in the argument,” 
says the learned judge, “consists in assum- 
ing two propositions as the basis on which 
it rests, neither of which is, in my judg- 
ment, maintainable, either upon the gen- 
eral principles of law or the obvious pur- 
poses and provisions of the bankrupt act of 





1841, ch. 9. The first is, that the attach. 
ment, if it is a lien within the meaning of 
the second section of that act, becomes, in 
virtue thereof, not a contingent, or condi- 
tional lien, or security dependent for its 
efficacy upon a judgment being rendered in 
the particular suit in favor of the plaintiff 
for the debt ; but that it becomes, de facto 
an absolute uncontingent and unconditional 
lien, which entitles the plaintiff to proceed 
to judgment in the same suit for the debt, 
although the debt is, by the certificate of 
discharge, barred as against the bankrupt, 
and there can be no general judgment ren- 
dered against him for the debt. The sec- 
ond is consequent upon the first, that the 
lien is equivalent to a mortgage upon the 
property, and entitles the plaintiff to the 
same rights and remedies that he would 
have upon a mortgage. Now, I utterly de- 
ny that either of these propositions is main- 
tainable at law upon any known principles; 
and it is incumbent upon the party, who 
asserts them, to establish their validity.” 
Ex parte Bellows § Peck, 7 Law Rep. 125. 

It may be, that the argument here in- 
tended is that of the counsel in the case of 
Bellows § Peck, but such certainly appears 
to us not to be the import of the language, 
connected as it is with the remarks upon 
the case of Kittredge v. Warren, which pre- 
cede and follow this clause. 

If the argument by which our conclusions 
in that case are attempted to be sustained 
is intended, the remark is certainly founded 
in a great mistake respecting our reasoning, 
or exhibits a singular want of precision in 
the terms in which it is expressed. 

With respect to the first of these sup- 
posed errors.—No small portion of the 
opinion, in the case of Bellows §- Peck, is 
devoted to the proof of a position that if the 
debt is discharged, it cannot subsist. A 
cursory reader might suppose, from the 
manner of it, that in Kittredge v. Warren 
we had attempted to maintain, that notwith- 
standing the certificate absolutely dischar- 
ged the debt, it still subsisted, and judgment 
might be rendered upon it. “I profess 
myself wholly unable” [it is said] “to com- 
prehend how any judgment can be rendered 
against any person in a personal suit, for a 
debt which is discharged ; for the judgment 
declares the debt to be due from him, and 
directs a recovery accordingly. The re- 
cord itself, upon such pleadings, ascertains, 
that there is no debt; and yet the award of 
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judgment is, or must be, that there is a 
debt recoverable from the party.” 7 Law 
Rep. 124. “The bankrupt act of 1841, 
ch. 9, if the lien be saved by the second 
section, saves only the lien as it is, and the 
remedy as it is. It does not make a lien 
absolute, which is only conditional or con- 
tingent. It does not change a lien, which 
is founded upon mere mesne process, into 
an absolute right. It does not supersede 
or control or vary any bar to the suit which 
the law either protects or recognizes; much 
less does it say, that if the debt is eventual- 
ly discharged by operation of law, it shall 
still subsist for the purpose of being satis- 
fied in that very suit, which is a mere pro- 
ceeding in personam.” Ditto 126. And 
again: “I profess myself utterly unable to 
comprehend, how, or upon what principle, 
a judgment can be rendered in a personal 
action for a debt against the defendant, 
when, upon the pleadings, the debt is ad- 
mitted to be discharged by operation of 
law.” Ditto 127. 

But this opinion, if intended to overthrow 
our doctrine in Kittredge v. Warren, on this 
point certainly does not present a fair state- 
jnent of it. That doctrine was, that the 
existence of the lien or security, obtained 
by an attachment, is in no way contingent, 
conditional, or inchoate—that its existence 
does not depend upon the judgment—that it 
exists in full force from the moment the at- 
tachment is made, as much so as a lien by 
judgment, upon the rendition of the judg- 
ment, in states where that security is recog- 
nized. We admitted that it was condi- 
tional, in the sense that liens by judgment 
are conditional—that it depended upon con- 
tingencies whether it would ever be made 
available to the creditor; and so it is with 
liens by judgment, where there is a period 
in which they cease to exist if the judgment 
creditor has not proceeded to seize the 
property. 

And having established to our own satis- 
faction that the security was not inchoate, 
but existed in full force from the moment 
the attachment was made, we concluded 
that it was a security within the saving of 
the act. 

Our next proposition was, in effect, that 
what the act saved, the certificate of dis- 
charge did not destroy—that the discharge, 
therefore, although general in its terms, did 
not in fact operate upon the debt so far as 
this security extended, but that the debt 





continued to exist to that extent, for the 
purpose of making the security effectual, 
and enabling the creditor to avail himself 
of it, and was only discharged, thus far, by 
the application of the security to its pay- 
ment. It is a sound maxim of the common 
law that, aliquis quod concedit, concedere vid- 
elur et id, sine quo res ipsa esse non potuit. 

The principle that a debt may subsist for 
some purposes, and not for others, has noth- 
ing of novelty in it. 11 Mass. R. 125, 
Perkins v. Pitts; 2 Conn. R. 161, Bald- 
win v. Norton; 6 Conn. R. 373, Lockwood 
v. Sturdevant ; 3 Vermont R, 26, 42, Cat- 
lin v. Washburn; 7 N. H. R. 97, Robinson 
v. Leavitt. It may be released, except so 
far as it shall be satisfied by a particular 
suit in foreign attachment, and subsist to 
that extent to sustain the action. 3 N. 
H. Rep. 395, Wallace v. Blanchard and 
Trustee. 

However carefully it might have been 
lnid up among the maxims of the law, “that 
a discharge in bankruptcy, pendente lite, 
was a good ‘bar, and might be pleaded as 
such to the suit,” upon which we expressed 
no doubt whatever, we did not suppose that 
a discharge in bankruptcy, pending a suit 
which was exempted in whole or in part 
from the operation of the discharge, could 
be pleaded as an absolute bar of such suit. 
And that the discharge, although general 
in its terms, did not operate as a bar of all 
suits founded on debts provable under the 
act, we had the authority of Ex parte John 
C. Tebbets, as before stated. 5 Law Rep. 
259. In that case, after holding that “ fidu- 
ciary debts are provable under the proceed- 
ings in bankruptcy, equally with other debts, 
at the creditor’s election,” and-that, if not 
proved, they “are not extinguished by a 
discharge and certificate under the act,” it 
is said, “there is no necessity to exempt 
fiduciary debts from the general terms of 
the discharge and certificate ; for if they 
are by implication excepted from the ope- 
ration of the act, where the fiduciary cred- 
itor does not elect te come in and prove his 
debt, and take his dividend under the pro- 
ceedings, it is plain, that the terms of the 
discharge and certificate, however general, 
cannot vary or control his rights ; and that 
his debts will not be barred or extinguished 
thereby ; but he may, if the discharge and 
certificate are pleaded to any suit for his 
debt, reply the fact that it is a fiduciary 
debt.” Ditto 267. 
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Whether Ex parte Tebbets, however, is 
any longer to be regarded as authority, may 
admit of doubt. In the course of the opin- 
ion in Ex parte Bellows §& Peck it is said, 
“Tt is clear, that by the bankrupt act of 
1841, chap. 9, § 4, this was a debt of the 
plaintiff, provable under the bankruptcy, 
and equally clear that if so provable, then 
the certificate of discharge operated to dis- 
charge the debt.” 7 Law Rep. 124. And 
again: “the bankrupt act of 1841, chap. 9, 
§ 4, declares that a ‘discharge and certi- 
ticate, when duly granted, shall in all courts 
of justice be deemed a full and complete 
discharge of all debts, contracts, and en- 
gagements of such bankrupt which are pro- 
vable under this act ; and shall be and may 
be pleaded as a full and complete bar to all 
suits brought in any court of judicature 
whatever.’ This is in substance like the 
provision in the English bankrupt acts. 
And there never has been any doubt, that 
it is a perfect bar to any personal action 
brought te recover any such debt after the 
certificate of discharge has been obtained.” 
Ditto 126. 

This, according to our understanding of 
the matter, is somewhat at variance with 
so much of Ex parte Tebbets as holds that 
a fiduciary debt is provable under the com- 
mission, but that if not proved the discharge 
will not bar it. But it is not material to 
our purpose whether that case is overruled 
or confirmed. Although we have cited it 
in confirmation of our views, they by no 
means, depend upon it. 

Then, as to the second alleged error. 
We certainly never asserted that the lien 
of an attachment is equivalent to a mort- 
gage upon the property, and entitles the 
plaintiff to the same rights and remedies 
that he would have upon a mortgage. We 
expressly admitted, as has already been 
stated, that it was conditional, ia the sense 
that liens by judgment are conditional—that 
it depended upon contingencies whether it 
would ever be made available to the credi- 
tor. But we held that these contingencies 
by no means disproved the existence of the 
security. 

It never occurred to us that any one 
would contend, that an attachment, like a 
mortgage, gave the creditor the right to take 
possession of the property, and hold it, or 
to foreclose the right of redemption. Nor, 
until we saw the learned opinion in Ex 
parte Bellows § Peck, did we understand 





that any one was supposed to have assumed 
any such position. And yet, such must be 
the doctrine of the individual who holds that 
an attachment is equivalent to a mortgage, 
and entitles the plaintiff to the same rights 
and remedies that he would have upon a 
mortgage. 

What we did say was this: “It is per- 
fectly clear that there must be exceptions 
to the language of the fourth section ; cases 
where the debt, which was provable un- 
der the act, and not proved, must be hol- 
den to subsist, notwithstanding the certifi- 
cate of discharge. ‘Thus mortgages are 
saved by the proviso; and notwithstanding 
the certificate of discharge, the debt upon 
which a mortgage is predicated must be 
holden to subsist, so far as it is necessary 
to sustain any legal proceedings for the 
foreclosure of the mortgage. Under our 
statutes the conditional judgment must be 
entered, that if the amount of the debt is 
paid within two months, the judgment shall 
be void, otherwise a writ of possession shall 
issue. But if the debt was fully and com- 
pletely discharged, there would be a good 
defence to the mortgage which is the inci- 
dent to the.debt. So in the case of a lién 
by pledge. The discharge would be no bar 
to proceedings in equity for the sale of the 
pledge in order to apply the proceeds in 
satisfaction of the debt. And’ so in cases 
where attachments have been made, and 
judgments obtained before petition; as in 
Cook’s case, where it is admitted that the 
lien is saved. ‘The debt subsists, notwith- 
standing the discharge, so far as to uphold 
the attachment, and execution, and the 
right to sell the property upon it. And this 
is not because tHere is no opportunity to 
plead the discharge, after judgment; for if 
the discharge operated to defeat the debt, 
the judgment creditor to whom nothing 
would then be due might be, and ought to 
be, restrained by injunction from selling the 
property attached.” 7 Law Rep. 86.— 
The elaborate reasoning, therefore, in Ex 
parte Bellows § Peck, to show that there is 
a difference between an attachment and 
a mortgage, is entirely lost, if it was in- 
tended to apply to the doctrine of Kittredge 
v. Warren. See 7 Law Rep. 127. 

We adverted to mortgages by way of 
illustrating our position that the debt avould 
subsist notwithstanding the discharge, so 
far as it was necessary to uphold the se- 
curity, assuming that to be within the sav- 
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ing of the proviso. And that very doctrine 
must be held in this state, in order to save 
mortgages from the operation of the dis- 
charge. For notwithstanding mortgages 
are within the express terms of the proviso 
of the second section, they are not entitled 
to any greater exemption from the operation 
of the bankrupt act than securities by at- 
tachment are, if it be once shown that they 
also are within the same proviso. By the 
laws of this state, if, before foreclosure, the 
debt is gone, the mortgage is gone; and 
this is supposed to be the case generally, 
although in some governments it has been 
held that the legal title is still in the mort- 
gagee, until divested by some further pro- 
ceedings. With us, when the debt is dis- 
charged, and no longer subsists, the mort- 
gage is absolutely void. 11 N. H. Rep. 
131, Batchelder v. Taylor; 1 N. H. Rep. 
332, Swett v. Horn. And if the certificate 
in bankruptcy discharged the debt, the party 
might avail himself of that fact, here, in a 
writ of entry founded on the mortgage. In 
such action we ascertain the amount of the 
debt, and render a conditional judgment, 
that if the debt is not paid the mortgagee 
shall have a writ of possession. 

Assuming, therefore, that attachments 
are securities saved by the proviso in the 
second section of the bankrupt act, the same 
process of reasoning which defeats them, 
afterward, by the allegation that the certi- 
ficate operates as a discharge of all debts 
provable under the act, would defeat a 
mortgage also, notwithstanding the differ- 
ence of the proceedings to enforce the two. 
If an attachment is a security within the 
proviso of the second section, it is expressly 
saved from the operation of the act; and a 
mortgage is no more than expressly saved. 
If it be held that an attachment is only 
saved in case it can be made available by 
a judgment before a certificate is obtained, 
a similar process of reasoning may show 
that a mortgage is saved only in case the 
mortgagee forecloses before the certificate 
is granted. It is only to give the broad 
language of the fourth section its broad 
literal import, and the thing is done. The 
debt is provable under the bankruptcy, and 
is therefore gone, and the mortgage falls 
with it, the debt being the principal, and 
the mortgage the incident. Ifthe forms of 
proceeding did not admit of pleading the 
certificate of discharge, the mortgagee could 


readily be enjoined from attempting to fore- 
close, after the debt was discharged. 

There can be no doubt that a debt se- 
cured by a mortgage is discharged by the 
act, except so far as it subsists to uphold 
the mortgage. We repeat, therefore, that 
the same process of reasoning which saves 
mortgages from the operation of the certifi- 
cate of discharge, saves a security by at- 
tachment also, if it is once shown that the 
latter is a security within the saving of the 
act. And we have the authority of the su- 
preme court of Connecticut, “that the lien 
of a creditor acquired by the attachment of 
a particular piece of land, is as specific, 
and, under similar circumstances, stands on 
as high equitable ground as a lien by mort- 
gage of the same land.” 8 Conn. R. 550, 
Carter v. Champion. 

It seems to be supposed, in the case of 
Bellows § Peck, that the form of the pro- 
ceeding presents an insuperable objection 
to the doctrine of Kittredge v. Warren. 
See 7 Law Rep. 124, 127, before cited ; 
Ditto 128. 

The difficulty thus suggested is, in our 
view, wholly imaginary. It rests altogeth- 
er upon matter of form, and has nothing of 
substance in it. The form of the process 
is to be moulded to meet the demands of the 
law, and sustain the rights of the parties. 

The mode of foreclosing mortgages is just 
what the law of different states makes it. 
In some places, it may be by entry in pais 
—in some, by writ of entry on the mortgage 
—in some by bill in chancery, and a sale 
of the mortgaged premises. ‘The statute of 
Illinois, passed January 17, 1825, provided 
that if default be made in the payment of 
any sum of money, secured by mortgage, 
the mortgagee might sue out a writ of scire 
| facias, requiring the mortgagor, &c., to show 
cause why judgment should not be rendered 
for the money due ; that the court might pro- 
ceed to give judgment with costs for such 
sum as was due, and also thatthe mortgaged 
premises be sold to satisfy the judgment, and 
award a special writ ef feri facias for that 
purpose. Suppose the statute of this state 
had directed that a party, in order to fore- 
close a mortgage, should bring an action of 
assumpsit, or debt, upon the note, or bond, 
secured by the mortgage, alleging that it 
was secured by mortgage; and that the 
court, if no sufficient cause was shown, 
should render judgment for the debt, and 











THE NEW YORK LEGAL OBSERVER. 





179 





Superior Court, New Hampshire.—Kittredge v. Emerson. 





issue execution on which the mortgaged 
premises should be sold. This would cer- 
tainly be in substance, similar to proceed- 
ings in some of the states for a foreclosure 
of a mortgage. Would a mortgage here be 
any the less within the saving of the bank- 
rupt act, because, in order to foreclose it, 
the proceeding must be in personam, as far 
as the form was concerned ? Is it so in Illi- 
nois? Nocourt would so far “ stick in the 
bark” as to hold any such doctrine. It 
would be merely a mode of applying the 
mortgaged premises to payment of the debt ; 
or, in other words, of foreclosing the mort- 
gage. But if the form of proceeding fur- 
nishes an objection to the doctrine of Kit- 
tredge v. Warren, it would equally show 
that a mortgage in such case, although ex- 
pressly saved by the proviso of the second 
section, was barred and discharged by a 
certificate in bankruptcy; because, the pro- 
ceeding being in personam, the discharge 
might be pleaded, and no judgment could 
be rendered for the debt. 

That the form of proceeding furnishes no 
obstacle whatever, seems to be not only 
clear in principle, but is fully shown by 
authority. The case Jngraham v. Phillips, 
1 Day’s Rep. 117, decided under the for- 
mer bankrupt act, is directly in point. And 
so are the opinions of Mr. Justice Prentiss 
upon the late act, 5 Law Rep. 400, Dow- 
ner v. Brackett; 6 Law Rep. 301, Ez 
parte Rowell. Such also must have been 
the opinion of Mr. Justice Thompson, 5 Law 
Rep. 505, Haughton v. Eustis, and note. 

In an action upon a promise in writing 
to pay $200, in two years, “out of any 
property I may possess, my body being at 
all times exempt from arrest”—it was held, 
by this court, that the plaintiff might main- 
tain his suit upon a count for money had 
and received, but that execution should 
issue against the property alone. 6°N. H. 
Rep. 51, Chickering v. Greenleaf. If a 
suit in personam could thus be turned into a 
general remedy against the property alone, 
at a time when judgment in suits of that 
description generally authorized.executions 
against the body, there can be quite as lit- 
tle difficulty in proceeding against particular 
property, in the same form, where the 
plaintiff has the right to appropriate such 
property to the payment of his demand, but 
is restricted to that remedy alone. 

“If,” says Mr. Justice Hutchinson, “ the 
statute has given rights unknown to the law 








before, we can expect no forms exactly 
suited to the presentation of those rights for 
adjudication. Yet so far as we can find a 
course prescribed in practice, prudence dic- 
tates that we preserve that course so far as 
it leads, and observe some analogy of legal 
principles for the remainder of the forms of 
proceeding.” 1 Vermont R. 482, Martin 
v. Trowbridge. 

This is precisely what we have endeav- 
ored to do in this matter. The attachment 
being a security saved by the act, we have 
pursued the ordinary course of legal pro- 
ceeding, to make it effectual to the creditor, 
by rendering a judgment which may uphold 
it; but as the remaining proceeding is, in 
effect, a proceeding in rem only, we have 
preserved as far as we might an analogy to 
proceedings of that character, by making 
the judgment one which is to operate against 
the property only, and issuing an execution 
in terms appropriate for that object. 

It is admitted that a proceeding in form 
in personam may be in effect a proceeding 
in rem, in cases where property has been 
attached, but the defendant is not within the 
jurisdiction of the court, and has not ap- 
peared. Story’s Confl. 461. 

It may well be said, that the whole mat 
ter in controversy now depends upon the 
question, whether the certificate of dis- 
charge in bankruptcy will defeat and de- 
stroy a securjty expressly saved from the 
operation of the act by the proviso. We 
are aware that the learned judge says in 
Ex parte Bellows §- Peck, “ Assuming it” 
[an attachment] “to be a lien, it is a con- 
tingent conditional lien, connected with 
mesne process, and only dependent for its 
value and efficacf upon the plaintiff’s ob- 
taining judgment in his favor in the suit. 
The second point is of far more importance ; 
and that is, whether it is a lien within the 
purview of the saving of the second section 
of the bankrupt act of 1841, ch. 9. I was 
of opinion in Ex parte Foster, 5 Law Rep. 
55, 66, 67, that it was not, and for the rea- 
sons therein stated. I now retain the same 
opinion; although my present judgment 
does not, any more than that in La parte 
Foster, require me, with reference to the 
merits of the case now before me, to rely 
on that opinion.” 7 Law Rep. 123. But, 
to our apprehension, this position is dis- 
tinctly abandoned in a single subsequent 
sentence of the same opinion, where, speak. 
ing of an injunction to stay proceedings in 
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a suit in which an attachment has been 
made, he says, “If no discharge is obtained 
by the bankrupt, then the creditor may, by 
petition, apply to the district court to dis- 
solve the injunction; and, if dissolved, the 
‘creditor may then proceed to perfect his 
attachment by judgment and execution.” 
Ditto 130. But the creditor could have no 
right to “perfect his attachment ;” or, in 
other words, to hold the property attached, 
and, having obtained judgment, to sell and 
apply the proceeds to the satisfaction of his 
execution, if the attachment were not a se- 
curity upon property, saved from the opera- 
tion of the act. By the third section of the 
act, “all the property and rights of -prop- 
erty, of every name and nature, and whether 
real or personal, or mixed, of every bank- 
rupt, except as is herein after provided, who 
shall, by a decree of the proper court, be 
declared to be a bankrupt within this act, 
shall by mere operation of law, ipso facto, 
from the time of such decree, be deemed to 
be divested, out of such bankrupt, without 
any other act, assignment, or other con- 
veyance whatsoever; and the same shall 
be vested, by force of the same decree, in 
such assignee as from time to time shall be 
appointed by the proper court for this pur- 
pose,” &c. &c. If the attachment did not 
constitute some charge, or lien, or security, 
upon the property, duly constituted and ex- 
isting before the decree, then the property, 
like other property of the bankrupt, would, 
upon the decree of bankruptcy, by opera- 
tion of law, be divested out of the bankrupt, 
so that no security could afterward attach, 
or be charged, or be perfected, upon it; 
and the~ inchoate, incomplete something, 
called an attachment, made and returned, 
but not in existence, must of course be dis- 
solved; and upon the appointment of the 
assignee, the property would vest in him 
absolutely, and without any incumbrance. 
Whether the bankrupt received his dis- 
charge, or not, the property, having thus 
vested in the assignee, must be distributed 
among the creditors, and there would be 
nothing of the attachment which a judg- 
ment could perfect, even if a judgment 
might in any case perfect an attachment; 
which, however, is wholly denied. 

If, on the other hand, the property is not 
thus divested out of the bankrupt, and vest- 
ed in the assignee, absolutely, without in- 
cumbrance, it is because there is at the 
time of the decree a subsisting charge, or 


incumbrance, upon the property, by means 
of the attachment existing at the time ; and, 
if this is so, that charge, or incumbrance, 
is a security, or lien, upon the property, 
which the creditor has already taken by 
means of his attachment. The attachment 
is something existing, and fixed upon the 
property, so that the right of property which 
passes to the assignee is subject to it. 

When it is once admitted, therefore, that 
the creditor may proceed and avail himself 
of his attachment, if the debtor does not 
succeed in obtaining his discharge, it must 
be admitted, also, or it will follow, if it is 
not admitted, that the attachment is a secu- 
rity upon property saved from the operation 
of the general assignment. 

It may be added, that the subsequent 
part of the third section shows that the gen- 
eral “ rights, titles, powers, and authorities 
to sell, manage and dispose of the” proper- 
ty, and rights of property of the bankrupt, 
pand to sue for and defend the same, vested 
in the assignee, were such as were vested 
in, or might be exercised by, the bankrupt, 
before or at the time of his bankruptcy. 
The second section gave.the assignee, pow- 
er and authority, beyond what the bankrupt 
possessed, in relation to “ payments, secu- 
rities, conveyances, or transfers of property, 
agreements, made or given by any bank- 
rupt, in contemplation of bankruptcy,” &c., 
which were declared void, and a fraud upon 
the act? but it cannot be pretended that at- 
tachments in invitum, bona fide made before 
an act of bankruptey, are within this clause. 
These considerations show that it may well 
be admitted, that the creditor may proceed 
with his action, and avail himself of his at 
tachment, whether the debtor is discharged 
or not ; because the right, title and authori- 
ty in and over the property, vested by the 
act in the assignee, in such only as the 
bankrupt had, and it is very clear that his 
right was subject to the right of the eredit- 
or, under the attachment, to have the prop- 
erty held, and, upon the rendition of the 
judgment, applied to the payment of the 
debt. What is such a right as this, which 
prevents the property from passing absolute- 
ly to the assignee, and authorizes the credit- 
or to hold it, but a security upon property, 
“call it a lien, if you please,” valid by the 
laws of the state, and excepted from the op- 
eration of the act, not only by force of the 
proviso of the second section but by the 





terms of the third? 
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Having carefully examined the opinion 
in Ex parte Bellows §- Peck we find noth- 
ing in it which addresses itself to our judg- 
ment as a fair argument against the opin- 
ions expressed by us in Kittredge v. War- 
ren ; and we therefore adhere to the decis- 
ion in that case, with as@indoubting confi- 
dence as we can hold to any thing else sim- 
ilarly situated. And the belief that that 
case commends itself very generally to the 
approbation of the profession in this state, 
and also to that of gentlemen of eminent 
professional standing elsewhere, certainly 
adds, in no small degree, to the confidence 
we have in its correctness. That decision 
is subject to the revision of the supreme 
court of the United States. Ifthere rever- 
sed, we shall be bound to treat it as erro- 
neous, whatever of support it may have re- 
ceived in other quarters. Until thus rever- 
sed, we shall regard it as sound, unless it 
is impugned by something beyond what we 
have yet seen. 

The opinion thus expressed settles the 
judgment which is to be entered in this 
case, and we should have been well con- 
tent if we might have stopped here. But 
there is further matter in the opinion in the 
case of Bellows § Peck, of a character 
which may well astonish, if it does not 
alarm us, and which we cannot pass by in 
silence upon the present occasion. 

According to that opinion, the judgment 
which is to be entered in this case is to be 
treated as a nullity in the district court of 
the United States for this district, if the de- 
fendant, or his assignee, sees fit to apply 
there ; and that court, by means of injunc- 
tion and summary process, may not only 
restrain the parties, and the officers of the 
law, from executing the final process of the 
courts here, issued according to the laws of 
the state, in cases in which those courts 
have a clear and undisputed jurisdiction 
over the cause and the parties, but may, 
also, by some summary process, search the 
pockets of attorneys and creditors, and take 
from them, what, under the administration 
of justice in this state, and in pursuance of 
the judgments of its courts, has been paid 
over to them as their property. 

That we may not be supposed to have 
mistaken the import of the language used, 
we subjoin some further extracts from that 
opinion. 

“When,” (says the learned judge,) “a 
personal action is pending at the suit of 





any creditor, in a state court in which an 
attachment has been made on the writ, and 
the period has not passed at which the 
bankrupt is properly in court, and is enti- 
titled, if he obtains a discharge in bank- 
ruptcy, to plead it as a bar of the suit, in 
the nature of a plea puis darrein continu- 
ance, it becomes the duty of the court, upon 
his own application, or that of his assignee, 
by petition, to grant an injunction against 
the creditor, to stay further proceedings in 
the suit until the further order of the court.” 
7 Law Rep. 129. Again: “If the bank. 
rupt obtains his discharge, and pleads it as 
a bar, and the creditor means to contest its 
validity, as by replying fraud, or that the 
debt is not otherwise within the discharge, 
then the creditor should apply to the district 
court for leave to proceed in the cause and 
to try the validity of the discharge by a trial 
in the state court, which is granted as a 
matter of course, upon suitable proof and 
affidavits. If the validity of the bar is es- 
tablished by the verdict of the jury, that of 
course ends the right to proceed in the suit 
unless a new trial is granted. If the dis- 
charge is avoided for fraud, or other matter 
in pais, then of course it is no bar, and 
there is an end of the defence, unless a 
new trial is granted. But, if the validity 
of the discharge, as such, is not contested, 
and the state court should, as in the case of 
Kittredge v. Warren, upon a demurrer, hold 
the discharge invalid as to the property at- 
tached, I have no doubt that it would be 
the duty of the district court to grant an in- 
junction against the creditor, his agents, 
attorneys, and the sheriff holding the at- 
tached property, to restrain the creditor 
from proceeding to judgment; or, if he has 
proceeded to judgment and execution, to 
restrain the sheriff from levying on the 
property on the execution ; and if the prop- 
erty has been sold by the sheriff, to compel 
him to bring the proceeds into court. And 
it will be no excuse or justification to the 
sheriff, after notice, that he has paid over 
the proceeds to the creditor, or his agents 
or attorneys. And the proceeds may be 
followed by the proper district court into 
the hands of the creditor and his agents 
and attorneys, wherever he or they may 
reside. Such I do not scruple to affirm is, 
and should be, the practice.” Ditto 130. 
Again: “TI understand, indeed, that already 
an injunction has gone against the plaintiffs 
in the various suits in the state court refer. 








4 
H 
a 
x! 
a 
tf 


182 THE NEW YORK LEGAL OBSERVER. 





Superior Court, New Hampshire.—Kittredge v. Emerson. 





red to in the petition. But as it is neither 
suggested nor stated upon the case adjourn- 
ed into this court, no notice of it can be 
here judicially taken. But this much I 
may say, that if such an injunction has been 
awarded, it is not competent for the credi- 
tors to take a single step in their suits in 
the state court, unless under the direction 
and order of the district court; for other- 
wise it would be a breach of the injunc- 
tion.” Ditto 131. [Sed vide 5 Law Rep. 
73.] And again: “In case the state court, 
not contesting, but admitting, that the dis- 
charge of the bankrupts was obtained bona 
fide and without fraud, and as such is valid 
as a discharge from the debts provable un- 
der the bankruptcy, should nevertheless 
proceed to award judgment for the plaintiffs 
in the said suits for their debts so provable, 
on account of such attachments therein, | 
then that such judgments ought to be treated | 
as a nullity by the district court, and as not | 
binding therein. And that therefore it will 
become the duty of the district court, upon 
the petition and application of the assignee 
of the bankrupts therefor, to direct an in- 
junction to the plaintiffs in such suits re- 
spectively, (if such injunction has not al- 
ready issued,) prohibiting them respectively 
from levying any executions on the said 
judgments, or any of them, upon the prop- 
erty attached in said suits ; and at the same 
time to direct an injunction to the petition- 
ers, prohibiting them or either of them from 
proceeding to levy the same executions on 
the property so attached, or any part there- 
of, but to deliver up the same forthwith to 
the assignee of the said bankrupts, to be 
distributed as a part of the assets of the 
said bankrupts. And if any of the said 
executions shall have been by them levied 
upon the said property attached, then to pay 
the moneys raised thereby into the said dis- 
trict.” Ditto 132. 





That conclusions of a character so novel, 


jurisdictions, should be put forth without a 
statement of some, at least, of the reasons 
upon which they are founded, was hardly 
to be expected. But the reasons are not 
to be found, unless, perchance, they are 
contained in the following clause of the 
same opinion. ‘It would be an utter re- 
nunciation,” (it is said,) “of the rightful 
authority and jurisdiction of the courts of 
the United States, to allow any creditor to 
avail himself of any unjust and unlawful 





advantage, merely because his suit is de. 
pending in a state court. The laws of the 
United States are, to the extent of the con- 
stitutional limits, paramount to the authori. 
ty of those of the states. The courts of the 
United States arg the appropriate expoun- 
ders of the laws 6f the United States; and 
are not bound to follow the exposition of 
these laws by the state courts, unless so far 
as they approve themselves to their own 
judgment.” Ditto 130. 

If this is to be regarded as the premises 
and reasons from which the conclusions are 
derived, and we are to understand that, 
therefore, the district court should treat the 
judgments of the state courts as nullities, 
and attempt the exercise of the powers 
which it is said it is its duty to exercise, we 
must say that in our opinion the foundation 
will by no means sustain the superstructure. 
But, whatever may be the ground upon 
which the doctrine is promulgated, the 
plaintiffs in this and other actions similarly 
situated, with this matter before them, may 
well ask of us, whether the judgments en- 
tered in their favor, in pursuance of our 
opinions, are mere waste paper; and 
whether we have no power to enforce our 
own judgments, so long as they remain un- 
reversed. 

If the right existed to treat the judgments 
of this court as nullities, because there was 
some error in our construction of the bank- 
rupt act, there could be, as it seems to us, 
little excuse for the exercise of that right, 
by way of summary process, in any case of 
doubtful construction ; and still less in a 
case where the construction adopted by this 
court is the same with that upon which the 
courts of the United States, in the adjoining 
circuit, have, and do still, administer their 
jurisdiction under that act. That a judg- 
ment of a state court, rendered upon one 
side of the Connecticut river, should be held 


and of such vital consequence to the state of th TOULs Dabs, aioe « the elpaben, 


of the United States, when a like judgment, 
rendered on the other side of that river, 
founded on a similar state of facts and of 
law, is held valid and binding, would, cer- 
tainly, not only present an astonishing ex- 
position of the law, but, also, a singular 
exhibition of judicial courtesy, if there is 
any liberty for the exercise of a discretion 
in this matter; and we think that those 
who hold to the conclusions put forth in Lx 
parte Bellows § Peck will look in vain for 
anything in the act, or in the nature of the 
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case, imposing such a course of proceeding 
upon them, as an imperative duty. The 
course is clearly open, by which, in the 
regular mode of a writ of error, the ques- 
tion, which of two conflicting constructions 
is correct, may be readily determined. It 
may be said, however, that matter of this 
character addresses itself to the considera- 
tion of others, rather than of ourselves. 
We have certainly no desire to press it, be- 
cause we prefer to consider this doctrine 
upon other grounds. 

The assumption is, that the district court 
ought to treat the judgments of the courts 
of this state as nullities—not as it may be 
found that those courts had jurisdiction, or 
otherwise ; but according as the district 
judge, acting under the light of Ex parte 
Foster and Bellows §- Peck, may be of 
opinion that the courts rendering them 
have, or have not, exercised their jurisdic- 
tion wisely, on the pleadings before them. 
This is a new species of nullification. 

It is evident, from what has been already 


“stated respecting the decisions elsewhere, 


that the result of this doctrine, if carried 
into practice, would be that a judgment of 
a court here, having jurisdiction of the 
matter, if carried into Vermont as a justifi- 
cation for acts done under it, would be held 
by the United States courts there, as well 
as the courts of that state, to be valid, and 
binding, and conclusive evidence ; and not 
only so, but one founded in a correct exer- 
cise of judicial power, and a sound expo- 
sition of the bankrupt act ; while within the 
limits of this state, where it was rendered, 
other United States courts would regard it 
as entirely void—a mere nullity. And this 
result would be attained under the operation 
and administration of a law, which, in or- 
der to be itself constitutional, must be a 
uniform law throughout the United States. 
The result need only be-stated, to give a 
character to the doctrine. 

This pretension, thus put forth, (so far as 
we are aware, for the first time,) that the 
circuit or district courts of the United States 
may treat the judgments of the courts of the 
several states as nullities, whenever in their 
opinion those judgments are founded upon, 
or involve, an erroneous construction of a 
law of the United States, it is believed has 
nothing, either of principle or authority, to 
sustain it. 

In all the suits which have come under 





our notice, the court where these actions 
are pending, had, on the institution of the 
suit, jurisdiction of the cause and of the 
parties. The actions were duly commenced 
and entered, and the jurisdiction was most 
unquestionable. It has not been lost by 
any subsequent change in the ‘relation or 
condition of the parties. 2 Brockenbrough’s 
R. 516, The United States v. Meyers; 8 
Peters’ R. 3, Dunn v. Clark; 1 Fairf. R. 
291; 2 Sumner’s R. 262, Clark v. Mat- 
thewson, and cases cited. It is not lost be- 
cause the defendants have filed a petition 
in bankruptcy, nor by reason of their hav- 
ing obtained a certificate. That certificate 
must be pleaded, and its validity may in 
some way be contested. Had the plaintiff 
in this case replied that the certificate was 
fraudulently obtained, no doubt seems to be 
expressed in Ex parte Bellows § Peck, 
that a judgment, entered upon a verdict 
finding such an issue in favor of the plain- 
tiffs, would be valid and binding upon par- 
ties and privies. 

If, instead of a replication that the certi-_ 
ficate was inoperative by reason of fraud, 
the plainiiffs reply some other matter, avoid- 
ing as they say its operation as a bar of the 
action, that does not affect the jurisdiction 
of the court, which must thereupon proceed 
to hear, or try, and to render such judg- 
ment as it may deem legal and just upon 
the premises. If that judgment is founded 
upon an erroneous view of the matter in 
controversy, it stands as the judgment of 
a court of competent jurisdiction, and is 
equally binding upon parties and privies, 
until regularly reversed, as one rendered 
upon any other replication in avoidance of 
a plea. 11 N. H. Rep. 198, Smith v. 
Knowlton; 1 Paine’s C. C. R. 58, Fisher 
v. Harnden ; 1 Peters’ C. C. R. 79, Green 
v. Sarmiento; Ditto 155, Field v. Gibbs ; 
9 Mass. R. 462, Bissell v. Briggs; 17 
Mass. R. 445, Commonwealth v. Green ; 6 
Pick. R. 241, Hall v. Wilkams; 1 Fairf. 
R. 278, Hall v. Williams; 2 Fairf. R. 
89, Adams v. Rowe; 2 Shep. R. 73, 78, 
Bannister v. Higginson; 2 Verm. R. 263, 
268, Hoxie v. Wright; 3 Verm. R. 114, 
119, Walbridge v. Hall; 6 Verm. R. 509, 
511, Kellogg, Ex parte; 11 Verm. R. 6438, 
648, Gilman v. Thompson; 1 Conn. R. 
449, Slocumh v. Wheeler; 19 Johns. R. 
162, Andrews v. Montgomery ; 5 Wend. R, 
148, Starbuck v. Murray; 6 Wend. 447, 
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Shumway v. Stillman ; 1 Kent’s Com. 260 ; 
3 Cowen’s Phil. Ev. 897, and cases cited ; 
Story’s Confl. of Laws 463, and note. 

Such is the general principle to be found 
in the books. And by no court has this 
principle been more emphatically laid down, 
than by the supreme court of the United 
States. . 

“ Where a court has jurisdiction, it has a 
right to decide every question which occurs 
in the cause; and whether its decision be 
correct or otherwise, its judgment, until re- 
versed, is regarded as binding in every 
other court. But if it act without authority, 
its judgments and orders are regarded as 
nullities. ‘They are not voidable, but sim- 
ply void; and form no bar to a recovery 
sought, even prior to a reversal, in oppo- 
sition to them. They constitute no justifi- 
cation; and all persons concerned in exe- 
cuting such judgments or sentences, are 
considered in law as trespassers.” 1 Pe- 
ters’ R. 340, Elliot v. Piersol. 

“The general and well settled rule of 
law in such cases is, that when the pro- 
ceedings are collaterally drawn in question, 
and it appears upon the face of them that 
the subject matter was within the jurisdic- 
tion of the court, they are voidable only. 
The errors and irregularities, if any exist, 
are to be corrected by some direct proceed- 
ing, either before the same court to set 
them aside, or in an appellate court. If 
there is a total want of jurisdiction, the 
proceedings are void and mere nullity, and 
confer no right, and afford no justification, 
and may be rejected when collaterally 
drawn in question.” 2 Peters’ R. 163, 
Thompson v. Tolmie. 

“A judgment or execution, irreversible 
by a superior court, cannot be declared a 
nullity by any authority of law, if it has 
been rendered by a court of competent ju- 
risdiction of the parties and the subject 
matter, with authority to use the process it 
has issued: it must remain the only test of 
the respective rights of the parties to it. If 
the validity of a sale under its process can 
be questioned for any irregularity preceding 
the judgment, the court which assumes such 
power places itself in the position of that 
which rendered it, and deprives it of all 
power of regulating its own practice or 
modes of proceeding in the progress of a 
cause to judgment. If after its rendition it 
is declared void for any tnatter which can 
be assigned for error only cn a writ of er- 





ror or appeal, then such court not only usurps 
the jurisdiction of an appellate court, but 
collaterally nullifies what such court is pro. 
hibited by express statute law from even 
reversing.” 10 Peters’ R. 474, Voorhies 
v. The Bank of the U. States. 

‘It remains only then to inquire in every 
case what is the effect of a judgment in the 
state where it is rendered. In the present 
case the defendant had full notice of the 
suit; for he was arrested and gave bail, 
and it is beyond all doubt that the judgment 
of the supreme court of New York was 
conclusive upon the parties in that state. 
It must, therefore, be conclusive here -also.” 
7 Cranch R. 484, Mills v. Duryee. See, 
also, 4, Cranch 241, 269, Rose v. Himely ; 
5 Cranch 173, Kempe’s Lessee v. Kennedy ; 
3 Wheat. R. 285, Hampton v. McConnel ; 
6 Wheat. 113, Hopkins v. Lee ; 10 Wheat. 
199, McCormick v. Sullivant ; 6 Peters’ R. 
729, United States v. Arredondo; 16 Pe- 
ters’ R. 87, Cocke v. Halsey. 

There is nothing that we discover, to 
take the cases now pending in the courts 
of this state out of the gencral principle. 
If the judgments are binding upon the bank- 
rupts, they cannot be treated as nullities by 
the assignee in bankruptcy. He must claim 
under the bankrupts, by a transfer subse- 
quent to the attachment. He may in all 
such cases, by virtue of the provision of the 
bankrupt law, come in, as a party to the 
suit. He can, therefore, in no wise be re- 
garded as a stranger to the judgment which 
may be rendered. He can avail himself 
of any judgment which shall be rendered 
against the plaintiff. Even if he could be 
regarded as a stranger, that would not make 
the judgments nullities. It would only 
show, that in some proper proceeding, he 
might aver that the judgments were not 
binding upon him. 

Nor will it do,ta say that the judgments, 
if rendered in favor of the plaintiffs, are 
frauds upon the bankrupt act, and therefore 
void. ‘The doctrine of fraud, in the avoi- 
dance of judicial proceedings, does not ex- 
tend quite so far. ‘To warrant that, there 
must be, not mistake of the court, but covin, 
collusion, or falsity of the party. The 
Dutchess of Kingston’s Case, 11 State Tri- 
als 198, cited Hale’s Hist. Com. Law 31, 
38, note D; 6 Peters’ R. 716, United 
States v. Arredondo ; 12 Vermont R. 619, 
624, Atkinsons v. Allen. 

The considerations and authorities we 





o4 


ee i, ee ed 


_— a = 





oe 


THE NEW YORK LEGAL OBSERVER. 185 





Superior Court, New Hampshire.—Kittredge v. Emerson. 





have thus adverted to are quite sufficient to 
warrant us in saying, that we cannot re- 
cognize the right of any court to treat our 
judgments, rendered in cases where we 
have a clear jurisdiction, as mere nullities. 

But the position that the judgments of 
courts having jurisdiction of the cause and 
the parties, may be treated as nullities, there- 
by precluding the necessity of what might 
prove an unsuccessful attempt to procure 
their reversal, is not, as we have seen, the 
only extraordinary conclusion found in the 
case of Bellows & Peck. 

It is not directly asserted, but it may per- 
haps be inferred from what we have before 
quoted, that the district court, in fear lest the 
state courts should go wrong in the matter, 
may, through the means of an injunction 
already granted upon the plaintiffs, restrain 
the state courts from considering any repli- 
cation, but such as the district court may 
deem suitable and proper for their judgment. 
Notwithstanding the defendaat has obtained 
his discharge, and comes in and pleads it, 
the plaintiff it seems is not to be at liberty 
to reply to the plea, except by permission 
of the district court. It does not distinctly 
appear, whether, if the plaintiff proposes to 
file a replication setting forth an attachment, 
leave will be refused to him to proceed fur- 
ther in the cause ; but such a course seems 
to be shadowed forth in the extracts we have 
made. 

Subsequently to the time when the bank- 
rupt act went into operation, it necessarily 
came to our knowledge that injunctions 
were, from time to time, issued by the dis- 
trict court, for the purpose of restraining 
plaintiffs from proceeding, in actions pend- 
ing in the state courts, the defendants hav- 
ing filed petitions in bankruptcy; and we 
were fully aware that the jurisdiction thus 
exercised was particularly odious to the par- 
ties, and counsel, upon whom such process 
was served. No small impatience was 
manifested upon the subject ; but no matter 
was presented to this court, or to any of the 
several members of it, for any action, rela- 
tive to such process. 

When Kittredge v. Warren was decided, 
we made no examination into this subject. 
It was in no way necessary, or important, 
to the settlement of that case. We were 
content to take it for granted, that there 
might be some foundation for a power which 
had been so freely exercised. We admitted, 
in that case, that if doubts existed respect. 





ing the validity of the demand upon which 
a suit had been commenced, and an attach. 
ment made, it might be proper, if the de- 
fendant had gone into bankruptcy, to re- 
strain the prosecution of the suit until pro- 
vision could be made for defending it ; and 
we made no inquiry whether the authority 
to issue such an injunction resided in the 
courts of the United States, or was confined 
to those of the state. 

We have no controversy with the learned 
judge of the district court, for what has pass- 
ed in this respect. In issuing the injunc- 
tions, thus far, he has undoubtedly acted on 
what seemed to him to be a sufficient opin- 
ion upon that subject. 

But the pretension now set up, in Ex 
parte Bellows §- Peck, is of a much more 
important character. It is, as we have al- 
ready seen, no less than an assertion of a 
right and power in the district court to en- 
join parties from proceeding to final judg- 
ment in the courts of the state, in cases 
where, in vur opinion, they are entitled to 
judgments on the record before us—to re- 
strain the execution of our final process, in 
the hands of the sheriff—to require him to 
account in the district court, instead of re- 
turning his process to the court from which 
it issued—or if, perchance, the proceeds of 
a sale on execution have passed from his 
hand, to follow them, like goods taken tor- 
tiously, wherever they may be found. 

Such, the learned judge, in Bellows & 
Peck, “does not scruple to-affirm, is, and 
should be, the practice.” 

We can only say that this is the first time 
we have ever heard of any such practice, 
and we trust, with great confidence, that it 
will be the last. 

The power thus asserted is one of tre- 
mendous import, and the authority for its 
exercise should be most clear and indispu- 
tables We cannot consent that this claim 
to interfere with the jurisdiction, legal pro- 
ceedings, laws, and practice, of the several 
states should pass unchallenged, and we 
propose to inquire at this time somewhat 
into its foundation. 

The general question, of the right of the 
district court to issue an injunction to stay 
proceedings in a state court in any case, is 
disposed of, in a very summary manner, in 
the case of Bellows § Peck. “In respect” 
(it is said) “to the right of the district ‘court 
to issue such an injunction, it seems to me 
clear in principle, and it is a question of 
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which that court had exclusive cognizance, 
and it is not a matter inquirable into else- 
where, whether the jurisdiction was right- 
fully exercised or not.” 7 Law Rep. 124. 

If, by this, it is intended that there is no 
appeal from the decision of the district court 
in this matter, it is undoubtedly correct ; 
but if it is intended that the courts of the 
states cannot inquire into the jurisdiction 
of the district court to issue such injunc- 
tions, and if it be found that no such right 
exists, act upon the result of that inquiry, 
the assertion is most respectfully, but dis- 
tinctly, denied. That the jurisdiction may 
be inquired into is too clear to admit of 
doubt. 1 Peters’ Sup. C. R. 340; 2 Pe- 
ters 163; 4 Cranch 241, 268; 1 Conn. R. 
427, 441, 457; 9 Mass. R. 462; 17 Mass. 
R. 545; 6 Pick. 241, 247; 3 Verm. R. 
119; 11 Ditto 647; 13 Ditto 182, Stough- 
ton v. Mott ; 1 Johns. R. 471, 484, Wheel- 
wright v. Depeyster; 15 Johns. R. 121, 
Borden v. Fitch; 5 Paige’s Ch. R. 299, 
305, Bates v. Delavan; 3 Binney’s R. 220, 
250, Cheriot v. Faussai; 1 Kent’s Com. 
410; Story’s Confl. of Laws 509, 461, note. 

When it is settled that the district court 
has jurisdiction to issue injunctions, to re- 
strain proceedings in the state courts, its 
decree, in that particular, must be held 
conclusive, if it does not exceed the limits 
of the jurisdiction. 3 Wheat. R. 312, Gels- 
ton v. Hoyt. 

Provision for the exercise of the judicial 
power conferred by the- constitution of the 
United States, was made in the act of con- 
gress of September 24, 1789, to establish 
the judicial courts of the United States, 
usually termed the judiciary act. 

The 25th section provides, that in certain 
cases, there enumerated, the final judgment 
or decree in any suit, in the highest court 
of law or equity of a state in which a de- 
cision of the ‘suit could be had, may be re- 
examined, and reversed, or affirmed, in the 
supreme court of the United States, upon a 
writ of error; (1 Laws U. S., Story’s Ed. 
61,) and we admit that our judgments, in- 
volving the construction of the bankrupt 
law, in its operation upon attachments, are 
within the provisions of this section. 

The 14th section of the act confers upon 
the supreme, circuit and district courts, 
power “to issue writs of scire facias, ha- 
beas corpus, and all other writs not special- 
ly provided for by statute, which may be 
necessary for the exercise of their respec- 





tive jurisdictions, and agreeable to the prin. 
ciples and usages of law. And that either 
of the justices of the supreme court, as well 
as judges of the district courts, shall have 
power to grant writs of habeas corpus, for 
the purpose of an inquiry into the cause of 
commitment. Provided, that writs of ha- 
beas corpus shall, in no case, extend to pris- 
oners in jail, unless where they are in 
custody under or by color of the authority 
of the United States, or are committed for 
trial before some court of the same, or are 
necessary to be brought into court to testi- 
fy.” Ditto 59. 

But congress did not deem it necessary, 
to the exercise of any rightful jurisdiction 
of the circuit or district courts, that they 
should have any authority to issue injunc- 
tions to stay proceedings in the state courts. 
The 5th section of an act passed March 2, 
1793, in addition to the act of 1789, enacts, 
“That writs of ne exeat, and of injunction, 
may be granted by any judge of the su- 
preme court, in cases where they might be 
granted by the supreme or a circuit court ; 
but no writ of ne exeat shall be granted un- 
less a suit in equity be commenced, and 
satisfactory proof shall be made to the court 
or judge granting the same, that the defen- 
dant designs quickly to depart from the 
United States ; nor shall a writ of injunc- 
tion be granted to stay proceedings in any 
court of a state; nor shall such writ be 
granted in any case, without reasonable 
previous notice to the adverse party, or his 
attorney, of the time and place of moving 
for the same.” Ditto 311. 

An act of February 13th, 1807, to extend 
the power of granting writs of injunction 
to the judges of the district courts, enacted 
“That, from and after the passing of this 
act, the .judges of the district courts of the 
United States shall have as full power to 
grant writs of injunctions, to operate within 
their respective districts, in all cases which 
may come before the circuit courts within 
their respective districts, as is now exer- 
cised by any of the judges of the supreme 
court of the United States, under the same 
rules, regulations, and restrictions, as are 
prescribed by the several acts of congress 
establishing the judiciary of the United 
States, any law to the contrary notwith- 
standing: Provided, 'That the same shall 
not, unless so ordered by the circuit court, 
continue longer than to the circuit court 
next ensuing ; nor shall an injunction be is- 
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sued by a district judge in any case where 
a party has had a reasonable time to apply 
to the circuit court for the writ.” 2 U.S. 
Laws, Story’s Ed. 1043. 

The district courts are specially autho- 
rized to issue injunctions in certain cases 
relating to the administration of the treasury 
department. 

These seem to have been all the provi- 
sions which congress had seen fit to enact 
upon this subject previous to the passage of 
the bankrupt law. 

That eminent jurist, Mr. Chancellor 
Kent, speaking of the supreme court of the 
United States, says, “ This court, and each 
of its judges, have power to grant writs of 
ne exeat and of injunction; but the former 
writ cannot be granted unless a suit in 
equity be commenced, and satisfactory proof 
be made that the party designs quickly to 
leave the United States ; and no injunction 
can be granted to stay proceedings in a 
state court, nor in any case without 'reason- 
able notice to the adverse party.” 1 Kents 
Com. 300. 

Upon a subsequent page he says, “It 
has also been adjudged, that no state court 
has authority or jurisdiction to enjoin a 
judgment of the circuit court of the United 
States, or to stay proceedings under it. 
This was attempted by a state court in Ken- 
tucky, and declared to be of no validity by 
the supreme court of the United States, in 
McKim v. Voorhies. No state tribunal can 
interfere with seizures of property made by 
revenue officers, under the laws of the 
United States ; or interrupt by process of 
replevin, injunction, or otherwise, the exer- 
cise of the authority of the federal officers ; 
and any intervention of state authority for 
that purpose is unlawful. This was so de- 
clared by the supreme court in Slocum v. 
Maberry, (2 Wheaton 1.) But if there be 
no jurisdiction in the instance in which it is 
asserted, as if a marshal of the United States, 
under an execution in favor of the United 
States against A., should seize the person 
or property of B., then the state courts have 
jurisdiction to protect the person and the 
property so illegally invaded ; and it is to be 
observed, that the jurisdiction of the state 
courts in Rhode Island was admitted by the 
supreme court of the United States, in Slo. 
cum v. Maberry, upon that very ground.” 1 
Kent’s Com. 410. 

“But,” he says farther, “while all interfe- 
rence on the part of the state authorities with 





the*exercise of the lawful powers of the na- 
tional government has been in most cases de- 
nied, there is one case in which any control 
by the federal over the state courts, other 
than by means of the established appellate 
jurisdiction, has equally been prevented. 
In Diggs § Keith v. Wolcott,” (4 Cranch 
179,) “it was decided generally, that a 
court of the United States could not enjoin 
proceedings in a state court ;. and a decree 
of the circuit court of the United States for 
the district of Connecticut was reversed, be- 
cause it had enjoined the parties from pro- 
ceeding at law in a state court. So in Ex 
parte Cabrera,” (1 Wash. Cir. Rep. 232,) 
‘it was declared, that the circuit courts of 
the United States could not interfere with 
the jurisdiction of the courts of a state. 
These’ decisions are not to be contested ; 
and yet the district judge of the nothern 
district of New York, in the spring of 1823, 
in the case of Lansing and Thayer v. The 
North River Steamboat Company, enjoined 
the defendants from seeking in the state 
courts, under the acts of the state legisla- 
ture, the remedies which those acts gave 
them. This would appear to have beer an 
assumption of the power of control over the 
jurisdiction of ‘the state courts, in hostility 
to the doctrine of the supreme court of the 
United States. In the case of Kennedy v. 
Earl of Casillis, an injunction had been un- 
warily granted in the English court of chan- 
cery, to restrain a party from proceeding in 
a suit in the court of sessions in Scotland, 
where the parties were domiciled. It was 
admitted, that the court of sessions was a 
court of competent jurisdiction, and an in- 
dependent foreign tribunal, though subject 
to an appeal, like the court of chancery, to 
the house of lords. If the court of chan- 
cery could in that way restrain proceedings 
in the court of sessions, the sessions might 
equally enjoin proceedings in chancery, and 
thus stop all proceedings in either court. 
Lord Eldon said, he never meant to go fur- 
ther with the injunction, than the property 
in England; and he, on motion, dissolved 
it in toto.” Ibid 411,12. Ina note tothe 
remarks upon the case in New York, he 
states that the assumed jurisdiction was not 
afterwards sustained. 

The case Diggs § Keith v. Wolcott, 4 
Cranch’s R. 179, referred to in the fore- 
going extract was this. Diggs & Keith 
commenced a suit in a county court in Con. 
necticut, against Wolcott, on two notes. 
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Wolcott filed a bill in chancery, in the supe- 
rior court of the state, against them, praying 
that they might be compelled to give up the 
notes, and be perpetually enjoined from pro- 
ceeding at law. ‘This suit was removed by 
them into the circuit court of the United 
States, where it was decreed that they 
should deliver up the notes, and be enjoin- 
ed, &c. The supreme court of the United 
States, “being of opinion that a circuit 
court of the United States had not jurisdic- 
tion to enjoin proceedings in a state court, 
reversed the decree.” 

In Lx parte Cabrera, it was held, that 
‘the jurisdiction of the courts of the United 
States is limited; and, the inferior courts 
can exercise it, only in cases in which it is 
conferred by an act of congress.” And 
that “the circuit court cannot quash pro- 
ceedings against a public minister, depend- 
ing in a state court: nor can the court in 
any way interfere with the jurisdiction of 
the courts of a state.” 1 Wash. C. C. 
Rep. 232. “It is one thing,” (says Mr. 
Justice Washington,) “to declare the pro- 
cess void; but another to define the tribu- 
nal, which is to decide. The natural tri- 
bunal is that where the process is depend. 
ing, or which has the superintending con- 
trol over such courts.” “I apprehend that 
neither court,” (federal circuit, or the state 
court,) “can dictate to the other, the con- 
duct it shall pursue, or interfere in causes 
there depending, unless properly brought 
before it, under the provisions of law. 
Ditto 236. “I am not onevf those, who 
think it a commendable quality in a judge, 
to enlarge, by construction, the sphere of 
his jurisdiction ; that of the federal courts is 
of a limited nature, and cannot be extended 
beyond the grant.” Ditto 237. 

“Where N. R. commenced suits at law 
in the superior court of the city of New 
York, against H. R., and H. R. filed a bill 
in chancery to obtain an injunction restrain- 
ing the proceedings at law, it was held that 
the suit in chancery could not be removed 
into the circuit court of the United States, 
inasmuch as such a removal would leave 
H. R. without remedy ; the circuit court of 
the United States having no power to re- 
strain the proceedings at law.” 1 Paige’s 
R. 183, Rogers v. Rogers. Mr. Chancel- 
lor Walworth said, “In this case, the foun- 
dation of the suit is the inequitable prosecu- 
tion of the suits at law against the com- 
plainants in the state court; and the relief 





sought is a perpetual injunction to stay those 
proceedings. By the commencement of the 
suits at law, the state courts have gained 
jurisdiction over the subject matter thereof, 
and the courts of the United States have no 
jurisdiction to restrain the petitioners from 
proceeding therein, or to decree a perpetual 
injunction, so as to prevent them from col- 
lecting the judgments which may be ob. 
tained in those suits. The effect of a re- 
moval of this cause, therefore, would be to 
leave the complainants without remedy.” 
Ditto 184. 

It appears, from this investigation, not 
only that the right to issue injunctions, re- 
straining suits in the state courtgg is not to 
be found, in express terms, in the general 
acts prescribing the course of judicial pro- 
ceedings in the courts of the United States ; 
but that, lest the general terms, in which 
one clause of the judiciary act is expressed, 
might be supposed to assert or confer such 
a power, the courts and judges of the United 
States are under prohibition, by general 
law, not to issue such process. 

If the power exist, therefore, in the cases 
in which it has been exercised, and in which 
it is proposed to exert it still farther, it must 
be sought for in the provisions of the bank- 
rupt act itself. If congress, by the enact- 
ments of 1793, and 1807, have clearly re- 


strained the judges of the courts of the | 


United States from exercising such power, 
in general terms, to what provision of the 
bankrupt act are we to look for a repeal of 
those laws, or to a grant of the power so 
far as the administration of that jurisdiction 
is concerned ? 

On examining the bankrupt law, it is 
found to contain no provisions authorizing, 
in terms, the issuing of an injunction. It 
provides that the jurisdiction shall be exer- 
cised summarily, in the nature of summary 
proceedings in equity; that the jurisdiction 
*‘ shall extend to all cases and controversies 
in bankruptcy arising between the bank- 
rupt and any creditor or creditors who shall 
claim any debt or demand under the bank- 
ruptcy ; to all cases and controversies be- 
tween such creditor or creditors and the 
assignee of the estate, whether in office or 
removed; to all cases and controversies 
between such assignee and the bankrupt, 
and to all acts, matters, and things to be 
done under and in virtue of the bankruptcy, 
until the final distribution and settlement of 
the estate of the bankrupt, and the close of 
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the proceedings in bankruptcy. And the 
said courts shall have full authority and 
jurisdiction to compel obedience to all or- 
ders and decrees passed by them in bank- 
ruptey, by process of contempt and other 
remedial process, to the same extent the 
circuit courts may now do in any suit pend- 
ing therein in equity.” 

It may be taken for granted, however, 
that the district courts were, by force of the 
act, authorized to issue such process as might 
be necessary to carry the act into effect, in 
the ordinary mode of exercising a jurisdic- 
tion of that character, so far as they were 
not restrained by some express enactment. 
This would be but an incident to the ju- 
risdiction. 

But the question arises, whether the pas- 
sage of the law, conferring upon the district 
court jurisdiction in bankruptcy, operated 
of itself as a repeal of the clause of the act 
of 1807, by which the district judge, in is- 
suing injunctions, is placed under the same 
rules, regulations and restrictions as the 
judges of the supreme court of the United 
States, and by which he is restrained gen- 
erally from issuing injunctions to stay pro- 
ceedings in the state courts. It is very 
clear, that the operation of that prohibition 
was not confined to cases where the juris- 
diction of the district court existed before 
its passage. If, by a subsequent statute, 
the jurisdiction of that court was extended 
to some matter, beyond what before existed, 
that jurisdiction must be exercised, like the 
previous jurisdiction, and under the same 
limitations, and restrictions, unless there 
was some express extension of the mode of 
action in relation to that pafticular jurisdic- 
tion, or unless some necessarily resulted 
from the nature of the case. 

The bankrupt law is but a law of con- 
gress, and containing no express repeal of 
the restriction of 1807, nor any express 
authority to interfere with the action of the 
state courts, the authority so to do, if any 
exists, must result from the nature of the 
proceedings, and the necessity of the case. 
It will hardly be disputed that such a neces- 
sity, in order to justify proceedings other- 
wise expressly prohibited, must be a clear, 
convincing, imperious, necessity; and the 
right founded on it must be bounded, and 
limited, strictly, to the limits of the neces- 
sity. 

The authority of congress, to pass a 
bankrupt — is not denied. Nor shall we 


deny, that having passed one, if it can only 
be carried into execution by writs of in- 
junction, operating upon suits in the state 
courts, then the district courts have the 
power to issue them, and the restriction is 
repealed, so far as is necessary to effect the 
purpose ; but this can only be because this 
course is necessary. It is limited to the 
cases in which it is necessary, and it cea- 
ses when the necessity ceases. No consid- 
erations of convenience are admissible for 
a moment. A man has no way of neces- 
sity over the land of his neighbor, because 
it is a shorter course, and more convenient, 
than the highway the laws have provided 
for him. 

Has there been a necessity for issuing 
process of this character? Could not the 
jurisdiction under the act have been exer- 
cised, like the other jurisdiction of those 
courts, without interference with proceed- 
ings in the state courts ? 

{n Ex parte Foster the learned judge says 
if he entertained any doubt of the right of 
the district court to issue injunctions, he 
*‘should not entertain any doubt as to the 
jurisdiction of the circuit court upon a bill, 
filed by the assignee, after his appointment, 
to overhaul and control or set aside all the 
proceedings” [in the state court,] “ had in 
the intermediate time, by the attaching 
creditor, against the rights of the other 
creditors, and in subversion of the policy 
and objects of the bankrupt act.” 5 Law 
Rep. 73. Surely, the right to issue an in- 
junction cannot be maintained from the 
necessity of the case, if the circuit court 
might thus overhaul, and control, or set 
aside, the proceedings and judgments of the 
state courts. But the right to do this must 
probably seek its foundation in some ne- 
cessity quite as stringent as that required 
to justify an injunction. It can hardly find 
a basis in the policy of the act. 

If the bankrupt act can be administered 
in Vermont, not only without any such pro- 
ceedings, but with the full admission that 
the state courts have the right to render 
such judgments, and cause a sale of the 
property on the execution, it will be a most 
astonishing kind of necessity which shall 
drive the United States courts to attempt to 
impede the execution of final process here 
in similar cases. 

But upon this branch of the subject, 
without entering into the inquiry what other 





mode might have been adopted, it is quite 








190 THE NEW YORK LEGAL OBSERVER. 





Superior Court, New Hampshire.—Kittredge v. Emerson. 





sufficient to say, that if the true construc- 
tion of the bankrupt act is, that an attach- 
ment is not a security saved from the ope- 
ration of the act, but the third section trans- 
fers the property to the assignee subject to 
no incumbrance, we see no reason why he 
might not demand and recover it, forthwith, 
without regard to the further prosecution of 
the suit. His right could not, in such case, 
be dependent upon the discharge, and the 
attachment must of necessity be dissolved. 
If this is so, it is very clear that there has 
not only been no necessity for injunctions 
upon creditors pursuing their remedy in the 
state courts, but that the practice of issuing 
them has been idle, or worse than idle. 

And if the decree of bankruptcy does not 
vacate the attachment, then we say, further, 
it is because the property passes to the as- 
signee subject to the incumbrance of attach- 
ment—it is a security upon property, saved 
to the creditor—and, admitting this, an in- 
junction, restraining him from availing 
himself of his security, thus saved, is a 
most unwarrantable interference with his 
rights, from whatever court it may issue. 
The doctrine, found in Ex parte Foster, 
that assuming an attachment on mesne pro- 
cess to be a security within the saving of 
the proviso, the attaching creditor ought, 
notwithstanding, to be restrained from pros- 
ecuting his suit, because, if permitted to 
prosecute it, he would secure to himself 
what the act saved to him, and because if 
restrained from proceeding until the debtor 
obtained his discharge, that discharge might 
then be used to deprive him of what the 
act saved to him, cannot stand for a mo- 
ment in any court, unless it be one which 
finds a policy in the act, contrary to the ad- 
mitted and declared will of the legislature 
which made the enactment. If the dis- 
charge, when obtained, could be used to 
defeat and destroy the security which the 
act saved, the wrong done to the creditor 
would only be the more aggravated. How 
the attempt of a creditor, even by a race of 
diligence, to secure to himself a right which 
the law of the state conferred upon him, 
and the bankrupt act saved to him, or a 
judgment obtained by such a race of dili- 
gence, could be treated as a fraud upon the 
act which saved the rightjir be deemed an 
overreaching and defeating of the just rights 
of the other creditors, has certainly never 
yet been satisfactorily explained. 

“There is no power,” says Mr. Justice 





Baldwin, “the exercise of which is more 
delicate, which requires greater caution, de- 
liberation, and sound discretion, or more 
dangerous in a doubtful case, than the issu- 
ing an injunctioa ; it is the strong arm of 
equity, that never ought to be extended unless 
to cases of great injury, where courts of law 
cannot afford an adequate or commensurate 
remedy in damages. The right must be 
clear, the injury impending or threatened, 
so as to be averted only by the protective 
preventing process of injunction: but that 
will not be awarded in doubtful cases, or 
new ones, not coming within well estallish- 
ed principles; for if it issues erroneously, 
an irreparable injury is inflicted, for which 
there can be no redress, it being the act of 
a court, not of the party who prays for it. 
It will be refused till the court are satisfied 
that the case before them is of a right about 
to be destroyed, irreparably injured, or great 
and lasting injury about to be done by an 
illegal act; in such a case, the court owes 
it to its suitors and its own principles, to 
administer the only remedy which the law 
allows to prevent the commission of such 
act.” 1 Baldwin’s R. 217, Bonaparte v. 
The Camden and Amboy Railroad Company. 

Waiving any further consideration of the 
general question, whether any injunction 
could lawfully issue, and conceding, for the 
sake of the argument, that the district courts 
might, by virtue of their jurisdiction under 
the bankrupt act, and from the necessity of 
the case, restrain proceedings in the state 
courts until the bankrupt could obtain and 
plead his discharge, there is no necessity 
for the exercise of such a power after that 
time, nor can it vith any propriety be issued 
to restrain the execution of a judgment of 
the court of a state, which, if erroneous, 
may be corrected by a writ of error. 

If there are rights of property dependent 
upon the termination of the suit, and in 
which the assignee has an interest in be- 
half of the creditors, he may, as we have 
seen, become a party to the suit, and after 
the certificate is obtained, vindicate all the 
rights of which he is guardian, by a regular 
proceeding, in due course of law, without a 
resort to any such summary interference. 
We see no reason to doubt that he may 
plead the discharge in the name of the bank. 
rupt, should the latter refuse to do it him- 
self, by virtue of the provision authorizing 
the assignee to become a party to the suit. 
It is so held in Ex parte Foster, 5 Law 
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Rep. 72. And if he might do this, he could 
sustain a writ of error, if the decision on the 
plea should be erroneous. 

On the supposition, then, that there has 
been a time when the courts of the United 
States had power to issue an injunction, 
from the necessity of the case, that neces- 
sity has ceased, and the power has ceased 
with it. The injunction has been issued, 
and has done its office. This is apparent 
from the fact that the discharge is brought 
in and pleaded. ‘The defendant, by plead- 
ing to the merits, waives any further benefit 
from the injunction to stay proceedings, un- 
less the district court, by means of it, has 
taken him into its guardianship. Having 
put in his plea, he is entitled to require a 
replication. It cannot be necessary for the 
plaintiff to ask leave of the district court, or 
any other court, before he can answer the 
plea thus put in. When the defendant pro- 
ceeds again with the cause, the plaintiff may 
do so as a matter of course. 

There is no principle, or pretence of a 
principle, of which we are aware, on which 
we can admit the right of the circuit or dis- 
trict courts, in any manner, to interfere and 
stop the execution of the final process of the 
courts of this state. It is an assumption of 
power, that cannot be tolerated for a single 
instant. Even if the judgments might be 
regarded as nullities, that is not an admis- 
sible remedy; but we do not rely on that. 
So long as our judgments stand unreversed, 
the plaintiffs will be entitled to receive the 
fruits of them, by an appropriation of the 
property attached, and held as a security. 

If the attachment has been dissolved, the 
assignee has his remedy by a writ of error. 
After a plea of discharge in bankruptey—a 
replication setting forth an attachment— 
and a special judgment to be satisfied by a 
levy upon the property attached, it is very 
questionable whether he has any other 
remedy; especially if he has actually be- 
come a party to the suit. 

Upon the service of the writ, by the at- 
tachment of the property, the sheriff be- 
came bound to hold it for the benefit of the 
plaintiffs, in case they should obtain judg- 
ment. The petition in bankruptcy neither 
ended the suit, nor dissolved the attach- 
ment. Nor did the decree of bankruptcy, 
or the certificate of discharge, in our opin- 
ion, operate, ipso facto, to produce such a 
result. And this seems to be fully admitted 
in the opinion in the case of Bellows § 





Peck. ‘The dissolution of the attachment 
is to be worked out only by the discharge 
of the debt, and the defeat of the action; 
and that is to be defeated, if at all, not by 
injunctions from the district court, but by 
pleading the certificate. Such is believed 
to be the uniform course under the English 
bankrupt law. 

If the certificate does not have that opera- 
tion, then, the property being in the custody 
of the law, to await the termination of the 
suit, the sheriff is bound to apply it to the 
satisfaction of any judgment which may be 
rendered in favor of the plaintiff. If the 
judgment is erroneous, he may justify under 
it, against any one who is party, or privy, 
to it. 6 Peters’ R. 16, Bank of the U. States 
v. Bank of Washington. Entertaining the 
opinions we do, we must hold him to this 
responsibility ; and while we hold him thus 
liable, we are bound to protect him in the 
possession of the property, and in the ap- 
plication of the avails of it, against any such 
summary process. 

We have faith to believe, that the learned 
judge of the district court will not assume 
such a control over our dockets, as farther 
to enjoin the plaintiffs, in actions pending 
here, from proceeding in such manner as 
the courts of the state may allow; or such 
a control over final process here, as to at- 
tempt to stop its execution. 

If our opinions respecting his authority 
are correct, a resort to coercive measures, 
to enforce an injunction, or to punish a dis- 
regard of it, might possibly not be entirely 
safe, for those at least who should attempt 
to execute the order; but this is a matter 
upon which we shall not enter. 

Should our faith on this subject prove un- 
founded, our course is clear. 

If this court is, in these cases, to be 
‘taught what the United States is,” it must 
be by the regular action of the supreme 
court of the Union, upon the judgments of 
the courts of the state, through the opera- 
tion of a writ of error, which it is admitted 
well lies, and not through applications to the 
district or circuit court, invoking the exer- 
cise of powers which can have no founda- 
tion but a necessity of a very questionable 
character, at the best, for their exercise ; 
and which are appealed to in cases where 
the necessity, clearly, does not exist. 

In thus freely and distinctly expressing 
our opinions, we trust that we shall: escape 
the imputation of any discourtesy towards 
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the tribunals of the Union, for which, it 
need hardly be said, we entertain the high- 
est respect. The occasion must furnish a 
justification, for the freedom it has required. 
We cannot forbear to express our convic- 
tions upon these matters, however deeply 
we may regret the difference of opinion 
which they indicate. We cannot be ex- 
pected to yield a great principle, regarding 
the faith, credit and effect due to the judg- 
ments of the courts of the several states, to 
any feelings of judicial courtesy, however 
strong. We are not at liberty, and we may 
say without offence, that we have no desire, 
to lay the rights, and powers, and duties of 
the judiciary of this state, at the feet of the 
tribunals of this district and circuit, how- 
ever great may be our respect for the in- 
cumbents. We have quite as little discre- 
tion in this respect, as the circuit court has 


to refuse jurisdiction, in a case where it has | 





concurrent jurisdiction with a state court, | 


and a suit upon the subject matter is already 
pending in the latter. See 3 Sumner’s R. 
165, Wadleigh v. Veazie. 

We disclaim any assumption of power to 
interfere with any rightful exercise of juris- 
diction by the courts of the United States. 
But we as distinctly claim the right to take 
such measures as may be necessary to vin- 
dicate our own jurisdiction ; and to execute 
our own process, in cases where we have 
jurisdiction, so long as our judgments stand 
unreversed. We sincerely deprecate all 
collision with those tribunals; and to pre- 
vent misapprehension, and guard, as far as 
may be in our power, against any danger 
of interference, we take occasion to say, in 
conclusion, that if the plaintiffs in this and 
other cases similarly situated, shall ask the 
interference of this court, it will be our duty 
to enjoin and prohibit the bankrupt, and his 
assignee, the crediters, and all claimants 
of the property attached, from attempting to 
procure any process, from any court which 
is not acting under the authority of this state, 
with a view to prevent the entry of judg- 
ments in such suits, or to prevent the exe- 
cution of the final process issued upon the 
judgments when obtained; and from apply- 
ing for, or attempting to execute any sum- 
mary process, order, or decree of any court, 
with the view and purpose of taking from 
the creditors, or their attorneys, the fruits 
of such judgments as they may obtain, on 
account of any supposed want of right in the 
court to render those judgments, or any sup- 





posed invalidity of such judgments, so long 
as they shall remain in full force and unre- 
versed. And it will further be our duty, on 
application, to enjoin and prohibit all per. 
sons from making any application, or insti- 
tuting any proceedings, founded on any sup. 
posed breach of an injunction, order, or de- 
cree, issued by any tribunal not acting un. 
der the authority of this state, by reason of 
any proceedings in the courts of this state, 
arising after the bankrupt has pleaded his 
discharge. And if any such injunction shall 
be issued by us in any case, it will be our 
duty to punish any infraction of it when 
brought to our notice, by prompt action, and 
by all the modes in which such orders are 
usually enforced. 

We shall certainly regard our own judg- 
ments, rendered in cases in which we have 
a clear jurisdiction over the cause and the 
parties, as valid, and binding, until they are 
regularly reversed or annulled by some 
competent authority ; and we shall execute 
those judgments, and protect the officers of 
the state in their execution, by all the means 
which the state has placed in our hands for 
that purpose. 








THE PLEA OF INSANITY IN CRIMINAL 
CASES. 


ARTICLE IV. 


Having, in the examples already given, 
shewn the practical application of the test 
we propose, it remains to be seen whether 
any sensible objection can be raised to its 
adoption. 

From the course pursued in recent cases, 
and the questions put to the medical wit- 
nesses, we are left in no doubt as to the 
existence of one objection. How far this 
objection is sensible, is another matter. It 
will be said, that to ask whether a criminal 
knew that he was transgressing the law, 
and to make his punishment depend on the 
answer to this single query, must, in many 
cases, be productive of cruel injustice, 
since a monomaniac may be perfectly 
aware that he is contravening the law, and 
yet be wholly unable to restrain his ac- 
tions. That such a person is under the in- 
fluence of a morbid delusion, which utterly 
deprives him of all self control, and urges 
him by an irresistible maniacal impulse to 
commit a deed which his reason and his 
better feelings alike condemn. This theory 
is propounded with great confidence by 
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those gentlemen who are sometimes im-| indifference: “Jat voulu le tuer.” -This is 
properly denominated “mad doctors ;” a | certainly a strange story, and though the 
class of men, in number small, in intelli-| jury at her trial refused to find her insane, 
gence moderate, in erudition considerable, |it is highly probable that they were mis- 
and in self esteem vast. taken. Still the case proves nothing in 

In venturing to question the soundness | opposition to the test we propose; for in 
of a theory thus supported, we, of course, | the first place, there is no evidence that 
do not presume to put our private opinions | the wretched woman knew she was trans- 
in competition with the experience and |gressing the law ; and next, we are left to 
knowledge of persons who have made the | assume that the homicidal impulse was ir- 
subject of insanity the study of their lives ; | resistible, from the simple fact of its not 
but we say this: ‘‘ The phenomenon you | having been resisted. Now this assump- 
mention, if true, is highly remarkable; tion is obviously tantamount to universal 
and, therefore, before we admit its truth, | impunity, as every criminal might at once 
we wish to be furnished with some evi-| plead his crime in proof of his insane want 
dence on which we can rely. With every | of self control. But supposing that Cor- 
desire to respect your superior attainments, | nier, on her apprehension, had fervently 
we confess that we are not satisfied with | declared, that although well aware of the 
your mere dicta. Give us well authenti-| atrocity of the crime, she had been com- 
cated instances of this form of madness, | pelled by n uncontrollable desire to de- 
and we shall be satisfied.”” Now to this|stroy the child’s life; that she was sorry 
challenge we can get no further answer, | for it, but she could not help it, &c., in 
than a vague reference to the works of | what manner would her case have been 
Hoffbauer, Prichard, Ray, Mare, Georget,|mended? It is clear that her statements 
Conolly, Winslow, &c.; and if we turn to| could have no more weight with sensible 
these authorities, we find, indeed, much | men than those of a person of sound mind ; 
loose assertion, but no cases which, in re-| yet what confirmed opium eater, snuff 
ality support the views of our opponents. | taker, or gin drinker, would not make a 
The nearest approach to a case in their! similar answer in defence of the habits in 
favor, which a pretty extensive search has | which they indulge? If we give the great- 
enabled us to discover, is that of Henriette | est possible effect to these statements, they 
Cornier, as given by Mr. Georget.* She | amount merely to this, that the criminal is 
is described as a servant, twenty-seven | under the influence of an unnaturally strong 
years of age, of a mild and lively disposi- | desire, which he does not control ; and this 
tion, full of gayety, and remarkably fond | is very different from saying that the desire 
of children. In June, 1825, she became |is uncontrollable. This distinction, plain 
suddenly much dejected, and continued so jas it appears to be, is frequently neglected 
till November, when she conceived the | by even the most eminent writers on the 
frightful purpose of murdering a neighbor’s | subject. Thus Dr. Prichard* after assert- 
little girl aged nineteen months, for whom | ing that one form of madness is apt to be 
she had, up to that time manifested great | developed in an irresistible propensity to 
fondness. Having persuaded the mother | steal, cites as an example the case of a 
to let her take the child out for a walk, | knight of Malta, mentioned by M. Es- 
she carried her home, and seizing a large | quirol, whose “ disposition to theft was so 
knife, severed the head from the body. | great, that, dining in his own house he put 
About two hours afterwards the mother | the spoons in his pocket; he exercised not 
came and inquired for her child. “ Ji est| more restraint at the houses of his friends 
mort votre enfant,” was the calm reply of | and of strangers. He had a journey of 
Cornier, who immediately snatched up the | eight leagues to M. Esquirol’s establish- 
head and threw it out of the window into|ment. During the journey, although sev- 
the street. When apprehended she at once | eral persons accompanied him, he contin- 
confessed all the circumstances of the | ued to secrete the spoons, sliding them into 
crime, but it was found impossible to excite | his boots if he could not get them into his 
in her the slightest emotion of remorse or | pocket. In other respects he was quite 
grief; to all that was said she replied with|reasonable. M. Esquirol let him walk 

*See Dr. Prichard on Insanity, p. 95., and about with a servant. One day he entered 
Winslow, p. 56. * Prichard 151, 
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a cafe, and went without paying, and car- 
rying away a spoon and a salver. This 
— placed him at dinner next to 

imself, and the first time that he gently 
slid his hand to take the spoons and forks, 
he stopped him and exposed him before the 
company. This lesson was sufficient; and 
during more than eight days, he was care- 
ful to remove his fork and spoon, he push- 
ing them into the middle of the table, 
either to avoid the temptation, or to shew 
that he did not steal.” Here then is an in- 
sane gentleman, who contrives to resist an 
irresistible propensity from dread of ex- 
posure ; why should not the dread of pun- 
ishment produce the same salutary effect ? 
We do not say that in all cases it would | 
do so, but we contend that it would ever 
have a tendency that way; and although 
the laudo meliora proboque, deteriora sequor, 
may have as many votaries among the in- 
sane as the sane, this surely is no reason | 
_why the former are to be deemed irrespon- | 
sible for their conduct, and consequently | 
to be deprived of one of the most power-| 
ful motives for restraining their evil incli- | 
nations. | 

In considering how far an insane desire | 
is capable of being restrained, we should | 
never forget that Haslam, whose intelli-| 
gence, humanity and experience, alike de-| 
mand respect, has observed of madmen, | 
that “they have sometimes such a high 
degree of control over their minds, that 
when they have any particular purpose to | 
carry, they will affect to renounce those | 
opinions which shall have been judged in- 
consistent ; and it is well known that they 
have often dissembled their resentment uniil a | 
favorable opportunity has occurred of gratify- | 
ing their revenge.”+ It certainly requires a 
mind very differently constituted from ours, 
to reconcile the power of dissembling re- 
sentment until a favorable opportunity oc- 
curs, with the existence of an uncontrolla- 
ble maniacal impulse. 

Another objection to the test we propose, 
arises from the difficulty of applying it. 
Our opponents will urge that no man can 
with certainty decide on the knowledge or 
ignorance of another, and therefore to ask 
whether a prisoner knew that he was trans- 
pressing the law, is to put a question, which 

owever simple in theory, would often in 

practice be found unanswerable. To this 

we reply, that every inquiry into the men- 
* Haslem on Madness, p. 52. 
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tal state of man, must, of necessity, be in- 
volved in doubt ;—that no test of legal re- 
sponsibility can be proposed which is not 
open to the same objection; and that the 
questions at present left to juries respect- 
ing the capacity of a prisoner to distinguish 
right from wrong, good from evil, &c., are 
much more vague, much more complex, 
and consequently much more difficult than 
that, the adoption of which we now advo- 
cate. In every criminal case, defended on 
the plea of insanity, the court and jury 
will, as far as possible, investigate all the 
circumstances which preceded and sur- 
rounded the commission of the act. They 
will ask whether there is any evidence of 
hereditary taint, whether the prisoner has 
previously shewn symptoms of a disordered 
intellect, whether he is an habitual drunk- 
ard, or has been wounded in the head, or 
been subject to paralytic or epileptic fits, or 
been lately affected by any misfortune or be- 
reavement calculated to unhinge the mind ? 
They will inquire into his general state 
of health when he perpetrated the deed ; 
and although each and all of these questions 
only test the existence of insanity, while, 
by the rule we propose, prisoners may be 
partially insane, and yet liable to punish- 
ment ; still, as madness must be proved in 
order to lay the foundation of impunity, it 
is highly important that these investiga- 
tions should take place. When the crimi- 
nal is shewn to have been insane, the ques- 
tion how far the disease has obliterated 
from his mind the knowledge of the law, 
may be solved by further considering the 
possible motives which might have in- 
fluenced his conduct, the time and the place 
which he has selected, the means both of 
effecting his purpose, and securing his es- 
cape, which he has contrived, and above 
all, his declarations and conduct before and 
at the time of his committing the act. 
Having weighed all these circumstances 
with calmness and deliberation, we believe 
that the court and jury will seldom arrive 
at an erroneous conclusion, unless they 
give undue weight to the opinions of medi- 
cal men, whose sole means of judging 
whether the crime was perpetrated under 
the influence of insanity, are derived from 
a personal examination of the prisoner after 
his apprehension. We wish not here to 
make any illiberal observations on the na- 
ture of medical evidence, or to question in 
the remotest degree, the integrity or skill 
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of physicians who employ their time and | ber that medical men are expressly called 


talents in alleviating the sufferings of the 
insane. If these gentlemen confined their 
remarks to an explanation of the remote 
causes and premonitory symptoms of in- 
sanity, or even undertook to point out what 
kind of facts might be relied on, as indica- 
ting the presence of mental disease, they 
would greatly assist judicial investigation ; 
but when, after two or three interviews 
with a prisoner awaiting his trial on a capi- 
tal charge, and after some loose conversa- 
tion of which they have taken no accurate 
note, and can relate with certainty neither 
the questions nor the answers, they come 
into court, and, with some of the dictation, 
and much of the obscurity of a Delphic 
oracle, pronounce that the act in question 
was the climax of an irresistible impulse, 
and that the criminal is an irresponsible 
agent, they confound their duty with that 
of the jury, and promote anything but the 
interest of truth. Nor are they better cal- 
culated to arrive at a satisfactory conclu- 
sion, when they commence their examina- 
tion of the prisoner’s state of mind, in the 
full confidence that it is impossible to de- 
ceive them. The ancient Zacchias asserts, 
that no disease is more easily feigned or 
difficult of detection, than madness. The 
pages of history declare that Ulysses, Solon, 
Brutus, David, and Sampson all pretended 
to be insane, and with equal success; and 
the numerous frauds practised during the 
last war, prove to demonstration, that in 
the science of malingering, the moderns 
‘are in no respect inferior to the ancients. 
But, even should the prisoner have no 
desire, or no capacity to deceive, the very 
atrocity of his crime, or the dread of the 
awful punishment which awaits him, may, 
for the time, have confounded his reason, 
and rendered his words and actions inco- 
herent and strange. Now, if the physician 
compares, as he is apt to do, the conduct 
of this man with the calm demeanor of a 
person in a perfectly sound state of mind, 
he cannot fail to be struck with the start- 
ling difference of the two cases, and may 
easily mistake the excitement of conscious 
guilt, or excessive fear, of the effects of 
which he has no experience, for the par- 
oxysm of madness, to which in many re- 
spects it is nearly allied. Can we then 
place any confidence in an examination 
conducted under such disadvantageous cir- 
cumstances? Besides, we should remem- 





for the purpose of discovering the existence 
of insanity: and we should betray but a 
slight acquaintance with human nature if 
we knew not how to appreciate that fact. 
Advocates as a body, are honorable men: 
yet how many, in endeavoring to persuade 
others, have unconsciously persuaded them- 
selves, that the unrighteous cause of their 
client is founded on the strictest morality 
and justice! Surveyors are equally hon- 
orable ; yet it is notorious that their opin- 
ions respecting the value of an estate will 
vary fifty per cent, as they may chance to 
be employed by the vendor or the pur- 
chaser. Physicians are neither more or 
less honest than counsellors or surveyors ; 
and we are firmly persuaded that the Ho- 
ratian maxim “ insanus ef tu, stultique prope 
omnes,” would find warm supporters among 
many of that learned body, if any object 
was to be gained by their pronouncing such 
an opinion. A man is suspected of mad- 
ness, and a conclave of physicians are de- 
sired to examine him. He is indignant at 
their intrusion, and treats them with rude- 
ness. They provokingly request him to be 
calm, pity his excited state, and request 
permission to see his tongue, and to feel 
his pulse. Exasperated at their conduct, 
he jumps up, violently rings the bell, de- 
sires his servants to turn them out, and, in 
no very measured language, wishes them 
all at the devil. Poor gentleman! his 
paroxysm of rage is clearly. indicative of 
the presence of mania. If, on the other 
hand he treats them with politeness and 
avoiding all conversation about himself and 
his supposed ailments, talks rationally of 
the weather, politics, or passing events of 
the day, he is, with no less confidence, pro- 
nounced mad, as he has exhibited that most 
certain indication of madness, a cunning 
desire to conceal his delusion, and to appear 
sane. So, if the patient is discovered by 
his medical inquisitors, burning waste pa- 
per, this is construed into a frightful symp- 
tom of pyromania, which they were led to 
expect ; if he put his penknife or his purse 
into his pocket at their approach, he is a 
palpable victim of cleptomania, he has an 
irresistible propensity to steal. Thus the 
most natural indignation is misconstrued, 
the most innocent actions are misinterpre- 
ted, the most harmless words misunder- 
stood. Every object is jaundiced, being 
seen through the yellow glass of a precon- 
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ceived opinion. If then, in an ordinary in- 
quiry into a patient’s state of mind, the 
physician is liable to be deceived by the 
casuistry of his own prejudice, how much 
more open to error must he be, when the 
natural horror inspired by a deed of savage 
violence, leads him “ to hope even against 
hope,” that it may prove to be the phren- 
zied act of an irresponsible being, and the 
known penalty attached to its commission 
by a sane man, forcibly reminds him that 
the life of a fellow creature depends upon 
his judgment. 

It will perhaps be contended in further 
opposition to our views, that as the homi- 
cidal and suicidal propensities are in gen- 
eral found to co-exist, the insane murderer 
must frequently entertain no fear of death, 
but on the contrary desire it; and conse- 
quently any law, which renders him sub- 
ject to capital punishment, must have a 
tendency to cause, rather than restrain, the 
commission ofcrime. But this argument, 
if admitted at all, proves far too much; 
since it is levelled at the punishment of 
death in all cases of murder. Indeed, Mr. 
Sampson, who has made the most ingenious 
use of it, in his thoughts on Criminal Jutis- 
prudence, has avowedly carried it this 
length, when he asserts, that, “ however 
unsuitable the punishment of death may 
be as a remedy for other descriptions of 
crime, it is above all, the most unfit to be 
applied as a corrective in the case of hom- 
icide ;* and fugther, endeavors to support 
this assertion by shewing that capital 
punishment, “ by ministering to the suici- 
dal propensity, operates as a stimulant to 
the perpetration of the very crime which 
it was intended to repress.”f The fallacy 
into which this author has fallen, arises, as 
we conceive, from disregarding the distinc- 
tion which exists between an act of com- 
pulsion, and an act of choice. Many men 
might attempt to commit an act of suicide 
in a moment of irritation or despair, who a 
few days, or even a few hours afterwards, 
would instinctively shrink from undergoing 
a public and disgraceful execution. A 
man may die by his own hand, who would 
submit to any misfortune without a mur- 
mur, rather than die by the hand of the 
common hangman. “ There is a great dif- 
ference,” says one of our writers, “ be- 
tween a man dying of his own accord, and 
dying because he cannot help it. The one 

*Sampson, p. 79, 2nd ed. t Id. p. 79. 





is an act of free will, whereas the other 
smacks of coercion, and men no more like 
to die than Jack Falstaff did to give a rea- 
son, upon compulsion.”* We are well 
aware that in examining the frightful re- 
cords of insanity, a few authentic instances 
might be found, of persons who had com- 
mitted murder for the sole purpose of un- 
dergoing the penalties of the law ; but these 
cases are so isolated and rare, that they 
prove nothing in favor of the doctrine of 
impunity, but merely then the fallacy of 
all human laws. 

The evil of allowing monomaniacs, or 
persons partially insane, to escape from the 
just penalty of their crimes, is threefold. 
First, it induces others in a similar reck- 
less state of mind, to violate the law in the 
expectation of enjoying a like impunity. 
Secondly, it opens a door to the most ini- 
quitous frauds, and encourages every crimi- 
nal to hope that he may avoid capital pun- 
ishment by feigning madness ; and thirdly, 
it greatly diminishes in the minds of the 
public, that feeling of security, which is 
one of the greatest blessings consequent on 
modern civilazation. 


* Koningsmarke, 





Man.—Man is sent into the world— 
feeble and helpless—unendowed with the 
wings of the bird, the swiftness of the stag, 
the tortuous speed of the serpent, without 
means of defence against the claws or dart 
of an enemy, nay, against even the incle- 
mency of the weather. He has no shell, 
no fleece, no covering of fur; nor even a 
den or burrow for his hiding place. Yet, 
by the force of his natural powers, he has 
driven the lion from his cave, despoiled the 
bear of his shaggy coat for a vestment, and 
the bull of his horns to form a drinking cup. 
He has dug into the entrails of the earth, to 
bring forth elements of future strength ; the 
very eagle, in traversing the skies, finds 
himself struck down in the midst of his 
career, to adorn his cap with a trophy of 
distinction. 





On Dir Wesminister Hatt.—We learn 
that Mr. Pemberton Leigh, (usually known 
in the legal circles as Mr. Pemberton,) is 
to be the Chancellor, with a peerage. Mr. 
P. is a gentleman of profound attainments 
as an equity lawyer, and there is no doubt 
but his appointment will give great satis- 
faction to the bar of England. 











